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St atenent of Interest of the Amicus Curi ae

This brief is submtted by the Real Estate Bar
Associ ation for Massachusetts, Inc. (“REBA"), fornerly
known as Massachusetts Conveyancers Associ ation, and
the Abstract Club (collectively the “Am cus
Committee”). REBA is the |argest specialty bar in the
Commonweal th. It is a non-profit corporation that has
been in existence for over one hundred years. It has
approxi mately 2,000 nenbers practicing in cities and
t owns t hroughout the Comronweal t h.

Through its neetings, educational prograns,
publications and comm ttees, REBA nenbers keep current
wi th devel opnents in the field of real estate | aw and
practice and share in the effort to inprove that
practice. REBA works toward the inprovenent of real
estate |l aw and practice through educati onal prograns.
REBA al so pronul gates title standards, practice
st andards, ethical standards and real estate forns,
providing authoritative guidance to its nenbers and
the real estate bar generally as to the application of
statutes, cases and established legal principles to a
wi de variety of circunstances practitioners face in

valuating title and handling real estate transactions.



The Abstract Club is a voluntary associ ation of
experienced | awyers who practice real estate law. It
has been in existence for over 100 years and is
l[imted by its by-laws to 100 nenbers.

The Amicus Conmittee is a joint conmttee of the
two organi zations conprised of real estate | awers
wi th many years of experience. The Am cus Conmittee,
fromtine to tine, files am cus briefs on inportant
guestions of law. On several occasions it has been
requested to do so by this Court. Al Commttee
menbers serve w t hout conpensati on.

The Ami cus Conmttee submts this Brief on behalf
of its nenbers and the real estate bar generally, and
in particular for those practitioners who recognize
that the sustained health of the condom nium form of
ownershi p in Massachusetts depends on condomn ni um
trustees’ being able to exercise the exclusive power
provided to themunder G L. c. 183A, 8 10(b)(4) to
conduct litigation in their discretion as to matters
involving the common areas of the condom nium
i ncludi ng construction defect clains against the
condom ni um decl ar ant - devel oper (hereinafter,
“declarant”). The Amicus Committee’s position is that

an anti-litigation provision contained within a



condom ni um s governi ng docunents is void and
unenforceable to the extent that provision prevents
the trustees from bringing suit against the decl arant
contrary to the Massachusetts Condom nium Act. The
deci sion of the Trial Court, if upheld, will allow
devel opers to shield thenselves fromliability by

pl aci ng poison pill provisions in the condom ni um
docunents, thereby vitiating the protections of the
Conmmonweal t h’ s Condomi ni um Act and Consuner Protection
Statute. An entity with a fiduciary duty to an
associ ati on should not be able to intentionally and
knowi ngly insulate itself fromliability clains
advanced by that association. Wat’s nore, an anti -
[itigation provision prevents recovery for a breach of
the judicially-established inplied warranty of
habitability.

The Amicus Conmmittee urges this Court to reverse
the Trial Court’s decision and to confirmthe | ong-
establ i shed practice of condom nium trustees
fulfilling their exclusive and unrestricted
obl i gati ons under the Massachusetts Condom nium Act to
seek judicial redress agai nst declarants for defective

common areas of the condom ni um



Statenent of the |ssue Presented for Review

1. Whet her an anti-litigation provision
contained within a condom nium by-law, requiring
condom niumtrustees to obtain an 80 percent unit
owner vote (anmobng other things) prior to filing a
| awsui t agai nst a condom ni um devel oper, is contrary
to the Massachusetts Condom ni um Act.

2. Whet her an anti-litigation provision
contained within a condom nium by-law, which requires
condom niumtrustees to obtain an 80 percent unit
owner vote (anmong other things) prior to filing a
| awsui t agai nst a condom ni um devel oper is unl awf ul
because it prevents recovery for a breach of the
judicially-established inplied warranty of
habitability.

3. Whet her an anti-litigation provision
contained within a condom nium by-law, which requires
condom niumtrustees to obtain an 80 percent unit
owner vote (anmong other things) prior to filing a
| awsui t agai nst a condom ni um devel oper is a violation
of the declarant’s fiduciary duty to the association
it created.

4. Whet her an anti-litigation provision

contained within a condom nium by-law, which requires



condom niumtrustees to obtain an 80 percent unit
owner vote (anmong other things) prior to filing a

| awsui t agai nst a condom ni um devel oper viol ates the
Massachusetts Consuner Protection Act.

St atenent of the Case

REBA relies upon, and incorporates by reference,
the Statenent of the Case set forth in the Brief of
the Plaintiff-Appellant Trustees of the Canbridge
Poi nt Condom ni um Trust.

St at enent of the Facts

REBA relies upon, and incorporates by reference,
the Statenent of the Facts set forth in the Brief of
the Plaintiff-Appellant Trustees of the Canbridge
Poi nt Condom ni um Trust.

SUMVARY OF THE ARGUMENT

The anti-litigation provision contained in the
condom ni um docunents, which requires an 80% vote of
the unit owners (anmong other things) prior to the
commencenent of litigation by the Trustees of the
Canbri dge Point Condom nium Trust (the “Trustees”)
agai nst the declarant, is inconsistent with the duties
of condom niumtrustees as established by the
Massachusetts Condom nium Act, G L. c. 183A (the

“Condom ni um Act”). The Condom ni um Act provides



excl usive authority to the Trustees to litigate
matters involving the common el enents. GL. c. 183A 8§
10(b)(4). The Trial Court’s decision places an

i nperm ssible barrier to the Trustees’ exercise of
this exclusive authority.

The Uni f orm Condom ni um Act (“UCA’) and the nore-
recent Uniform Condom nium I nterest Oaership Act
(“UCIQA,” collectively the “Uniform Acts") explicitly
prohibit a declarant frominposing unique limts on
the Trustees' power to deal with the declarant, which
is exactly what the anti-litigation provision ains to
do. Because of the enabling nature of G L. c. 183A,
the Court should look to the Uniform Acts for gui dance
in the interpretation of the Condom ni um Act.

Additionally, the poison pill |anguage prevents
t he association of unit owners fromrecovering for
breach of the judicially established inplied warranty
of habitability for new condom niuns, and is contrary
to legislative intent and public policy. Furthernore,
a condom ni um decl arant shoul d be viewed as having a
fiduciary duty to the condom ni um associ ation. A
provision that prevents the unit owners association

from suing the declarant does not reflect the fair



dealing required by the “entire fairness” standard and
is a violation of the declarant’s fiduciary duty.

Finally, the anti-litigation provision
constitutes an inperm ssible waiver of consumner
protection rights in violation of Chapter 93A. The
anti-litigation provision in the Canbridge Point
gover ni ng docunments precludes the association from
bringi ng consuner protection clains under Chapter 93A
Massachusetts courts rarely permit waiver of the right
to recover under Chapter 93A, and only do so in
ci rcunst ances not present here. Therefore, the anti-
l[itigation provision interferes with the |egislative
saf eguards of the Consumer Protection Act and is void
and unenf orceabl e.

ARGUVENT

THE MASSACHUSETTS CONDOM NI UM STATUTE, G L. c.

183A CONFERS ON THE TRUSTEES THE EXCLUSI VE,

UNRESTRI CTED POVNER TO CONDUCT LI TI GATI ON AS TO

THE COMMON AREAS AND FACI LI TIES OF A CONDOM NI UM

Pursuant to Condomi nium Act, G L. c. 183A 8
10(b) (4), the Trustees have the exclusive power to
conduct litigation at their discretion as to any

course of action involving the comopn areas and

facilities.



The Condom ni um Act was enacted in 1963 by Mass.
Acts c. 493, 8 1 et seq. It was based on the Federal
Housi ng Adm nistration’s (“FHA”) 1962 nodel act, the
Apartnent Ownership Act, which was intended to provide
t he bare-bones essentials for a condom nium statute
and designed to “clarify the |legal status of the
condom niumin light of its peculiar characteristics.”

G ace v. Town of Brookline, 379 Mass. 43, 52 (1979).

Most of G L. c. 183A's salient provisions, including
Section 10 which governs the powers and duties of
condom ni um trust ees, have not been anended since

1963. Barclay v. DeVeau, 11 Mass. App. C. 236, 247

n.4, aff’d 384 Mass. 676 (1981). Chapter 183A is
essentially an enabling statute, setting out a
framework for the devel opnent of condom niunms in the
Commonweal t h, whil e providi ng devel opers and unit

owners with planning flexibility. See Queler v.

Skowr on, 438 Mass. 304, 312 (2002), citing Barclay v.

DeVeau, 384 Mass. 676, 682 (1981). Its “genera
approach” can be contrasted with nore sophisticated
| egi slative schenes set forth in |ater statutes.

Barclay, 11 Mass. App. C. at 247 n. 4.



Section 10(b)(4) of the Condom nium Act provides
in relevant part that condom niumtrustees — and only
t he trustees:

shal | have, anmong [their] other powers,
the following rights and powers..to
conduct litigation and to be subject to
suit as to any course of action involving
the comobn areas and facilities or
arising out of the enforcenment of the by-
| aws, adm ni strative rul es or
restrictions in the master deed.

Id. (Enphasis supplied). As such, the |anguage of
Section 10 by its ternms grants to the trustees the
exclusive right to conduct litigation concerning

“common areas and facilities.” See Strauss v. OQyster

Ri ver Condom ni um Trust, 417 Mass. 442 (1994), quoting

G L. c. 183A 8 10(b)(4). In the instant case, the
Canbri dge Point Trustees seek redress agai nst the
declarant for alleged defective construction of the
common areas of the condom nium which falls squarely
within their statutory power under G L. c. 183A, § 10.
Section 1(o) of the Canbridge Point Declaration
and By-Laws, as witten, would effectively strip this
statutorily conferred power fromthe Trustees and
transfer that power to the individual condom ni um uni't
owners because (anong other things) it requires 80% of

the unit owners consent in witing to litigation



wi thin 60 days of notification. Unlike other
provisions in the Condom ni um Act, the Trustees’ power
to bring suit to seek redress concerning the common
areas and facilities of a condomniumis not limted
in any way, and nost certainly is not limted by a
unit owner voting requirenment. Conpare, GL. c. 183A
88 17, 19 (requiring approval of 75 percent of
condom ni um unit owners before assessi ng common
expenses or making structural changes to the
condom ni um uni t).

If the Legislature had contenpl ated such a pre-
condition to the exercise of the Trustees’ power to
conduct litigation against the declarant, c. 183A

woul d have said so. See Carpenter's Case, 456 Mass.

436, 446 (2010) (holding that construction of a
statute is an exercise in determning |egislative
intent, not an exercise in freelance rule making). See

al so Board of Educ. v. Assessor of Wrcester, 368

Mass. 511, 513 (1975) (a “statute nust be interpreted
according to the intent of the Legislature”). In
contrast, the Legislature chose to Iimt condom nium
trustees’ authority in certain circunstances,
specifically in GL. c. 183A 88 17 and 19, supra.

The fact that the Legislature chose not do so in GL.

10



c. 183A, 8 10(b)(4) indicates legislative intent to
ensure the trustees’ power remain unrestricted and

unfettered. See al so Berish v. Bornstein, 437 Mass.

252, 263 (2002) (noting the unique hybrid statutory
nat ure of condom ni um owner ship conferred absol ute
power upon condom niumtrustees to bring litigation
for common area construction defects.) Accordingly,
the anti-litigation provision inserted into the
gover ni ng condom ni um docunents by the Canbri dge Poi nt
decl arant contravenes the consistent unrestricted
power conferred on the Trustees to conduct litigation
under G L. c. 183A 8§ 10(b)(4).

The Defendants contend that G L. c. 183A provides
“flexibility” for devel opers and owners and, as such,
unl ess expressly prohibited by | egislative nmandat e,
devel opers and unit owners may contract in the
gover ni ng condom ni um docunents as to the details of
t he managenent of the condom nium However, a
devel oper’s right to contract in the governing
condom ni um docunents as to the details of the
managenent of the condom niumis not and cannot be
unlimted. The decl arant cannot bind the association
of unit owners because the association did not

negotiate or contract with the declarant. This type of

11



poi son pill provision directly conflicts with the
broad and excl usi ve power conferred on condom ni um
trustees under the Condom ni um Act .

W TH UCA AND UCI CA AS GUI DANCE, THI S COURT SHOULD

CONCLUDE THAT THE ANTI - LI TI GATI ON PROVI SI ON

VI OLATES PUBLI C POLI CY AND MASSACHUSETTS LAW

The Uni form Acts prohibit a declarant from
pl aci ng poison pills in a condom nium s governi ng
docunments to shield thenselves fromliability for
defective common areas. Massachusetts Courts have |ong
| ooked for guidance fromextrinsic sources for
interpretation of the Condom nium Act such as the UCA

and the nore-recent UCI QA given the enabling nature

of GL. c. 183A See e.g., Wodval e Condo. Trust v.

Scheff, 27 Mass. App. C. 530, 533 n.3, review denied,

405 Mass. 1205 (1989) (citing to UCA in support of its
finding that those who submt real estate to
condom nium regi ne of statute may inpose reasonabl e

restrictions on use of units); Drummer Boy Hones

Ass'n, Inc. v. Britton, 474 Mass. 17, 28 (2016)

(referring to Appellate Division' s reliance on UCA and
noting that the Acts do not have provisions akin to
GL. c. 183A 8§ 6(c)); Barclay, 384 Mass. at 683, 685
n.17 (holding “portions of the [UCA]...nmay present

useful guidelines to a trial judge in determ ning the

12



reasonabl eness of devel oper control...”); Sewal

Marshal Condo. Ass'n v. 131 Sewall Ave. Condo. Ass'n,

89 Mass. App. Ct. 130, 135 n.6 (2016) (noting the SJC
referred to UCA as “useful guidelines to a trial

judge”) (internal citation omtted); First Main St

Corp. v. Bd. of Assessors of Acton, 49 Mass. App. Ct.

25, 29-30 (2000) (sane); Podell v. Lahn, 38 Mass. App.

. 688, 690 (1995) (conmparing G L. c. 183A, 8 5(a)

with UCA § 2-107); Noble v. Mirphy, 34 Mass. App. Ct.

452, 456 & n.5 (1993) (citing to UCA in support of
finding that condom nium by-law restriction was
val i d).

The Uni form Acts prohibit poison pills and ot her
unconsci onabl e agreenents or ternms of contract. See
UCA, 8§ 1-112 (1980); UCI QA, 8 1-112 (2014). The
sections of the Uniform Acts governi ng
unconscionability are nodel ed after Section 3-203 of
the Uni form Commercial Code (“UCC’), which is intended
to allow courts to pass directly on the
unconscionability of a contract or particular clause
therein and nake a conclusion of law as to
unconscionability. See UCC § 2-302, comment 1 (2016).
Under 8§ 2-302, a court, in its discretion, “may refuse

to enforce the contract as a whole if it is perneated
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by the unconscionability,” or “it may strike any
single clause or group of clauses which are so tainted
or which are contrary to the essential purpose of the
agreenent, or it may sinply limt unconscionable

cl auses so as to avoid unconscionable results.” UCC §
2-302, coment 2 (2016).

Additionally, the Uniform Acts require that every
contract or duty governed by the Uniform Acts “inposes
an obligation of good faith in its performance or
enforcenent.” See UCA, § 1-113 (1980); UCIOA, § 1-113
(2014). The basic principle underlying the Uniform
Acts is that good faith is required in the perfornmnce
and enforcenent of all condom nium agreenents and
duties. See UCA, 8§ 1-113, comment (1980); UCI OA, § 1-
113 comrent (2014).1

The nost recent iteration of UCI QA, which
i ncorporates UCA, rejects poison pill provisions and

affirnms the trustees’ unrestricted authority to

1 Both 8§ 1-113 of the UCA and UCI OA, respectively, are
based upon 8§ 2-103 of the UCC, which defines *“good
faith” as “honesty in fact and the observance of
reasonabl e standards of fair dealing in the conduct or
transaction involved.” See UCC § 2-103 (2016).
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institute and maintain litigation.2 Section 3-124 of
the UCI OA provides that:

[s]ubject to the other provisions of this

section, the determ nation of whether and

when the association my institute a

proceedi ng described in this section nmay

be made by the executive board. The

decl arati on may not require a vote by any

nunber or percent of unit owners as a

condi tion to institution of a

proceedi ng.”
Id. (Enphasis supplied). UCI OA unanbi guously prohibits
condom ni um docunents fromincluding the type of anti-
litigation provision at issue here, requiring a
supermajority vote of unit owners prior to the
Trustees’ initiation of litigation against a
decl arant/ devel oper. Several states have instituted
provisions simlar to § 3-124 of the UCI QA two of
which are | ocated here in New Engl and. See Conn. GCen
Stat. Ann. § 47-261f(d); Wt. Stat. Ann. tit. 27A, 8 3-
124(d); and Del. Code Ann. tit. 25, § 81-321(10).

The official comrents to UCI OA state that 8§ 3-

102(b) was anended in 2008 specifically “to focus on

2 In 1982, the UCA, UCIQA and a third uniformact, the
Uni form Pl anned Comunity Act, were consolidated into
a new version of UCIOA, and the Uniform Law Commi ssi on
thereafter ceased revisions to the UCA. See Dani el
Goldmntz, Lien Priorities: The Defects of Limting
the “Super Priority” for Conmon Interest Communities,
33 Cardozo L. Rev. 267, 273 (2011).
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the extent to which a declarant may insert provisions
into a declaration designed to inpede the
association’s future flexibility and discretion in
managing its affairs.” UCIOA 8§ 3-102 comment 14
(2014). The comments further note that “[t] he anended
text preserves the basic rule in the earlier [versions
of the] Act that prevents the declarant frominposing
unique limts on the association's power to deal wth
the declarant.” I1d. (enphasis supplied).3

Importantly, the anti-litigation provision here at

issue applies only to litigation against the

3The Uniform Acts al so expressly include provisions
whi ch govern a declarant’s liability to the unit
owners association for its torts, in connection with
the common areas and any part of the condom nium t hat
the declarant is responsible to maintain. See UCA 8§
3-111 (1980); UCICA, 8§ 3-111 (2014).These provi sions
recogni ze the practical control that can (and in nost
cases wll) be exercised by a declarant over the
affairs of the association during any period of
declarant control. See UCA, § 3-111 comment 2 (1980);
UCI CA § 3-111, conment 2 (2014). As such, the Acts
provide that “any statute of limtation affecting the
association’s right of action under this section is
tolled until the period of declarant contro
termnates.” See UCA, § 3-111 (1980); UCICA, § 3-111
(2014). In other words, the Acts ensure that “the
decision to bring such an action can be nade by an
executive board free fromthe influence of the
declarant.” UCA, § 3-111 comment 2 (1980); UCI QA § 3-
111, comment 2 (2014) (enphasis supplied). More than
fifteen states have adopted this tolling provision or
have enpl oyed sim |l ar provisions to protect

condom ni um associ ations’ right of action against a
decl ar ant .
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decl arant. The Canbri dge Point By-Laws do not require
an 80% voting majority for suits against unit owners,
reinforcing the declarant’s intent to insulate itself
fromliability.*

The Massachusetts statute, as a first generation
enabling statute, does not expressly establish these
rights of a unit owners association to seek redress
agai nst decl arants, but judicial decisions have done
so. I n Massachusetts, condomi niumtrustees regularly
initiate actions agai nst devel opers for defects and
failures in condom nium common areas and facilities.

See e.g., Fitzsimons v. Sturdy Gak Construction of

Canton, Inc., 68 Mass. App. C. 1108, 1108 (2007)

(defective workmanship and materials); Libman v.

4 See e.g., Pennsylvania (68 Pa. Stat. and Cons. Stat.
Ann. 8§ 3311); Nevada (Nev. Rev. Stat. Ann. §

116. 3111); Tennessee (Tenn. Code Ann. § 66-27-411);
Col orado (Colo. Rev. Stat. Ann. § 38-33.3-3.11);
Nebraska (Neb. Rev. St. 8§ 76-819); Mnnesota (M Stat.
8 515A.3-111); North Carolina (N.C. Gen. Stat. § 47C
3-111); New Mexico (N. M Stat. 8§ 47-7C-11); Kentucky
(Ky. Rev. Stat. 8§ 381.9183); West Virginia (W Va.
Code 8§ 36B-3-111); Delaware (Del. Code tit 25, § 81-
311); Hawaii (Haw. Rev. Stat. 8§ 514B-141); Maine (M.
Rev. Stat. tit. 33 § 1603-111); Virginia (Va. Code 8§
55-468); Rhode Island (34 RI. Gen. Laws § 34-41-3.07,
tinme share); Alaska (Al aska Stat. § 34.08.420);

Washi ngt on (Wash. Rev. Code § 64.34.344); Arizona
(Ariz. Rev. Stat. § 33-1251); Mssouri (M. Stat. 8§
448. 3-111); Wsconsin (Ws. Stat. § 707.34); Vernont
(Vt. Stat. tit. 27A § 3-111); and Al abana (Al a. Code §
35- 8A- 311).
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Zuckerman, 33 Mass. App. C. 341, 341 (1992)
(defective materials and installation of siding);

dickman v. Brown, 21 Mass. App. C. 229 (1985)

abrogated by Cigal v. Leader Dev. Corp., 408 Mass. 212

(1990) (defective common heating system); Diggs v.

W1 m ngt on Wi spering Pines, LLC, No. 13-03039, 2014

W 861324 at *1 (Mass. Super. Feb. 5, 2014)(Curran,
J.) (developer’s failure to pay common charges);

Berish v. Borenstein, No. 88-00372, 2006 W. 2221924 at

*1 (Super. Ct. May 22, 2006) (Connon, J.) (nunerous

construction defects); Katz v. Carriage Hll, LLC No.

05- 0963, 2005 W. 2462039 at *1 (Mass. Super. Aug. 22,
2005) (Agnes, J.) (numerous construction defects);

Harris v. Mcintyre, No. 94-3597, 2000 WL 942559, at *2

(Mass. Super. Jun. 27, 2000) (Gants, J.) (inproper and

deficient construction); Arthaud v. Brignati, No.

980800, 1999 WL 674328 at *1 (Mass. Super. Aug. 6,
1999) (McDonald, J.) (defective construction); Gateway

Condom nium Trust v. Cinton, No. 94-1931, 1996 W

655784 at *1 (Mass. Super. Nov. 7, 1996) (Welch, J.)
(seeking restitution for danmages to condom ni um
conpl ex when wi ndow franmes separated from veneer
exposi ng condom niumunits to water and air seepage);

Hoover v. Newpro Devel opnent, Inc., No. 917417, 1993
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W. 818641 at *1 (Mass. Super. COct. 1, 1993) (Dortch,
J.) (nunerous defects and deficiencies in the
condom nium s common el enents). These actions by
trustees to recover for conmon area defects for the
benefit of the homeowners association may not have
proceeded if their declarants had included a poi son
pill provision, thereby underm ning an essenti al
consuner renedy.

THE ANTI - LI TI GATI ON PROVI SI ON PREVENTS RECOVERY

FOR A BREACH OF THE JUDI Cl ALLY ESTABLI SHED

| MPLI ED WARRANTY OF HABI TABI LI TY.

The poison pill |anguage in the Canbridge Point
governi ng docunents prevents the association of unit
owners frominitiating litigation for breach of the
inplied warranty of habitability and shoul d be found
unlawful. It is well established that the inplied

warranty of habitability applies to newly constructed

hones and condom ni uns. Al brecht v. Cifford, 436

Mass. 706 (2002); Berish v. Bornstein, 437 Mass. 252

(2002). In adopting the inplied warranty of
habitability for the sale of new hones and
condom ni uns by buil der-vendors, the Suprene Judici al
Court of Massachusetts highlighted a nunber of

i nportant public policy considerations. Specifically,

the “inplied warranty assures that consuners receive
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that for which they have bargai ned, an objectively
habi t abl e hone.” Al brecht, 436 at 709. As explained in
Al brecht, the inplied warranty of habitability
protects purchasers of new honmes and condom ni uns
from

[s]tructural defects that are nearly

i npossible to ascertain by inspection

until after the home is built...and it

i nposes the burden of repairing |atent

defects on the person who has the

opportunity to notice, avoid, or correct
them during the construction process.

Id. at 710 (internal citations omtted). The Suprene
Judi cial Court went on to explain that the scope of
the warranty should be determ ned on a case by case
basi s, but cautioned that “a home that is unsafe
because it deviates from fundanental aspects of the
appl i cabl e buil ding codes, or is structurally unsound,
or fails to keep out the el enents because of defects
of construction, would breach the inplied warranty we
adopt today.” Id. at 711.

In Berish, the Suprene Judicial Court extended
the protections of the inplied warranty of
habitability to condom niuns, and held that the
organi zation of unit owners could recover against a
vendor builder for defects in the conmon areas that

inplicate the habitability of the individual units.
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Beri sh 437 Mass. at 264. The Berish deci sion
established five factors for a breach of the inplied
warranty of habitability claimin newy constructed
condoni ni uns:

(1) An organization of unit owners as
defined by GL. c. 183A, 8§ 1; (2) the
conmon area of t he condom ni um
devel opnent contains a |l atent defect; (3)

the |l atent defect manifested itself after
construction of the comobn area was
substantially conpleted; (4) the defect

was caused by the builder’s inproper

desi gn, material, or workmanship; and (5)

t he defect created a substantial question
of safety as to one or nore individual

units, or made such units unfit for human
habi tati on

Berish 437 Mass. at 266.

Since adoption of the inplied warranty of
habitability in 2002, Massachusetts courts regularly
hol d devel opers responsi ble to condon ni um
associ ations for breach of the inplied warranty of
habitability for the types of water |eaks alleged by

t he Canbridge Point Trustees. See Kosanovich v. 80

Wrrcester St. Assocs., LLC, 2014 Mass. App. Div. 93

(Dist. . 2014) (roof |eaks due to inproper
installation of a skylight constitutes a breach of the

implied warranty of habitability); Darnetko v. Boston

Housi ng Authority, 378 Mass. 758 (1979) (a roof that

| eaked water into plaintiff’s closet and accunul at ed
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on living roomfloor constituted a breach of the
inplied warranty of habitability).

Here, the plaintiffs’ clainms inplicate and all ege
a breach of the inplied warranty of habitability and
the conpl aint alleges each el enent of the Berish test.>
The anti-litigation provision inserted into the
governi ng docunments by the declarant seeks to deprive
the Trustees of their right to seek recovery for
breach of the inplied warranty of habitability and
contravenes the public policy considerations that
Beri sh and Al brecht sought to protect.

THE | NCLUSI ON, BY A DECLARANT, OF A PROVI SION I N

CONDOM NI UM DOCUMENTS THAT EFFECTI VELY PREVENTS

THE TRUSTEES FROM SU NG THE DECLARANT IS A

VI OLATI ON OF THE DECLARANT’ S FI DUCI ARY DUTY TO

THE CONDOM NI UM ASSCCI ATI ON AND SHOULD NOT BE
ENFORCED

A condom ni um decl arant shoul d be viewed as

having a fiduciary duty to the condom ni um associ ati on

*Plaintiffs allege that they are an organization of
unit owners; they allege that the common area of the
condom ni um devel opnent are suffering froml atent

wat er | eaks and ot her damage; the |atent water damage,
anong ot her things, manifested itself after
substantial conpletion of construction of the commobn
area; the defects causing the alleged water damage was
caused by defendant -devel oper’s i nproper design,

mat erial, and/ or workmanshi p; and the all eged water
damage creates a substantial question of safety as to
one or nore individual units making themunfit for
human habi tati on.
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it creates. Wiile a declarant nust have a right to

i ncl ude provisions in a condom nium s governi ng
docunents that are beneficial and reasonably
protective of its interests, a provision that prevents
t he condom ni um associ ati on from sui ng the decl ar ant
does not reflect the fair dealing required by the
“entire fairness” standard and, therefore, should not

be enforced.

A A Condoni ni um Decl arant Shoul d Be Vi ewed As
Having A Fiduciary Duty To The Condom ni um
Association It Creates.

A condom nium decl arant is solely responsible for
the creation of the condom ni um associ ation and the
terns of the governing docunents under which it wll
operate. While an open question in the Conmonwealth,
there are conpelling reasons to inpose upon a
condom ni um decl arant a fiduciary duty to the
condom ni um associ ati on

It is generally accepted by commentators and
courts throughout the country that a devel oper of a
condom nium stands in a fiduciary relationship to the
condom ni um associ ati on being created and effectively
marketed to third parties. See Vincent M DilLorenzo,

Law of Condom ni uns and Cooperatives, 8§ 2.04 (Warren
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CGorham & Lanont 1990); Wayne S. Hyatt & Janes B

Rhoads, Concepts of Liability in the Devel opnent &

Adm ni strati on of Condom ni um and Home Oamers

Associ ations, 12 Wake Forest L. Rev. 915, 917-923

(1976) . 6

Under the pronoter-based theory of fiduciary
duty, the devel oper of a condom niumowes a duty to
the corporation - or in the circunstance of a
condom nium the association - to properly create the
condom nium That requirenent nmust extend not only to
appl i cabl e buil ding and sanitary codes, and the
general requirenent that the common area be
constructed in a good and wor kmanl i ke manner, but to
the provisions in the governing docunents that contro
whet her an association will have a fair opportunity to
seek redress in the event the declarant fails to

comply with its obligations.

6As noted by Di Lorenzo, supra, courts have recognized a
fiduciary duty arising out of a developer’s status as
pronoter. See, e.g., Goddard v. Fairways Dev. Gen.
Partnership, 426 S.E. 2d 828, 832 (S.C. C. App. 1993)
(recogni zing that devel oper of an association “should
be expected to use good judgnent and act in utnost
good faith to conplete the formation of their

organi zations”); lreland v. Wnkoop, 539 P.2d 1349,
1357 (Col 0. App. 1975) (acknow edgi ng t hat

associ ation’s pronoter held a fiduciary position);
Shore Terrace Co-op., Inc. v. Roche, 268 N Y.S 2d 278,
280 (N. Y. App. Div. 1966).
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The Court of Appeals of South Carolina in Goddard

v. Fairways Dev. Gen. Partnership, supra, specifically

recogni zed that the devel oper of a condom nium has a
fiduciary duty to the association it creates. 426
S.E. 2d at 832-833. The CGoddard Court based its

anal ysis on the conpari son of devel opers to corporate
pronoters as foll ows:

The appellants also argue that the Devel oper
had a responsibility to insure that the common
areas were in good repair at the tinme they
were conveyed to the Association and that the
Association had sufficient funds to maintain
the common areas. We find that this argunent
has nerit. As we view the facts in this case,
t he Associ ation was not effectively organi zed
until 1987, when the deed to the commopn areas
was recorded. This appears to have been the
intention of the Devel oper al so.”

In the case of Duncan v. Brookview House,
Inc., 262 S.C. 449, 205 S.E.2d 707 (1974), our
Suprene Court held that the pronoters of a
corporation are fiduciaries to each other and

7Further: “The question of whether the Devel oper stood
in a fiduciary relationship to the villa owners prior
to the tine the Association was effectively organi zed
and the common el enents were conveyed to it was not
specifically discussed or ruled upon by the master. ‘A
confidential or fiduciary relationship exists when one
reposes a special confidence in another, so that the
l[atter, in equity and good conscience, is bound to act
in good faith and with due regard to the interests of

t he one inposing the confidence.” Courts of equity
have been careful to define fiduciary relationships so
as not to exclude new cases that may give rise to the
relationship.” Id. at 832, quoting Island Car Wash,
Inc. v. Norris, 358 S. E 2d 150, 152 (S.C. C. App.
1987).
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to the corporation they are creating. 1d. at
456, 205 S.E.2d at 710. Here, we think there
is a corollary between the pronoters of a
corporation and the devel opers of a PUD. Both
are entrusted by interested i nvestors to bring
about a viable organization to serve a
specific function. Both should be expected to
use good judgnment and act in utnost good faith
to conpl ete t he formati on of their
organi zations. See Julia J. Young, Comment,
Areas of Dispute in Condom nium Law, 12 Wake
Forest L. Rev. 979, 984 (1976) (conment to
Wayne S. Hyatt & Janmes B. Rhoads, Concepts of
Liability in t he Devel opnent and
Adm ni stration of Condom ni um and Home Oaners
Associ ations, 12 Wke Forest L. Rev. 915
(1976)) .

Id. (footnote omtted). Wile Goddard did not
specifically involve a question regarding the terns of
t he governi ng docunents, it does recognize a fiduciary
rel ati onship between the decl arant and the
associ ati on.

There is support in the Commonweal th for the
contention that a condom ni um decl arant does, in fact,
have the fiduciary duties of a pronoter. VWhile not
precedent, the Housing Court explicitly held that the
devel oper of a condom nium stands in a fiduciary
relationship to the unit owners anal ogous to that of a

corporate pronoter. Mller v. Hurwitz, Boston

Di vi sion of the Housing Court, Civil Action No. 17143
(1985) (“[ Al t hough no appellate decision in this

Commonweal th has focused on the duty owed by
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condom ni um [ devel opers] to nenbers of the condom ni um
associ ation, the position of the [devel opers] is
anal ogous to the position of a corporate pronoter Vvis

a vis corporate investors.”); see Commercial Warf

East Condom nium Ass’n v. Waterfront Parking Corp.

No. 117161, 1988 W. 1103817, at *18 (Mass. Land Ct.
Cct. 19, 1988) (Sullivan, J.) (recognizing Justice

King’s decision in MIler v. Hurwtz and position that

devel oper is anal ogous to corporate pronoter),

suppl enmented by, No. 117161, 1988 W. 1107855 (Mass.

Land Ct. Nov. 30, 1988), aff’'d, 407 Mass. 123 (1990).
The position of a corporate pronoter vis-a-vis
corporate investors, as referenced in the Mller v.
Hurwi tz decision in the context of a condom ni um
devel oper, was established by the Suprenme Judi ci al

Court in A d Dom nion Copper Mning & Snelting Co. v.

Bi gel ow, 203 Mass. 159 (1909), as follows:

It is now established without exception that a
pronoter stands in a fiduciary relation to the
corporation in which heis interested, and t hat
he is charged with all the duties of good faith
which attach to other trusts. 1In this respect
he is held to the high standards which bind
directors and ot her per sons occupyi ng
fiduciary relations.8

8Further, in AOd Domnion: “The fiduciary relation nust
in reason continue until the pronoter has conpletely
establ i shed according to his plan the being which he
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Ild. at 177-178 (enphasis added). [In other

ci rcunst ances, Massachusetts courts have consistently
conpared condom niuns to corporate entities and
anal ogi zed the respective duties of the various
condom ni um pl ayers to their counterparts in the
corporate arena. For instance, the duties of a
condom niumtrustee to the condom ni um associ ati on
unit owners have been consistently equated to the
duties owed by a corporate officer or director to a

corporation’ s shareholders. G gal v. Leader Dev.

Corp., 408 Mass. 212, 219 (1990) (the duties of a

trustee of condom niumtrust to condom ni um unit

has undertaken to create. H s liability nust be
commensurate with the schene of pronotion on which he
has enbarked. |If the plan contenplates nerely the
organi zation of the corporation his duties nmay end
there. But if the schene is nore anbitious and

i ncl udes beside the incorporation, not only the
conveyance to it of property but the procurenent of a
wor ki ng capital in cash fromthe public then the
obligation of faithfulness stretches to the |ength of
the plan. It would be a vain thing for the |aw to say
that the pronoter is a trustee subject to all the
stringent liabilities which inhere in that character
and at the sanme tine say that, at any period during
his trusteeship and | ong before an essential part of
it was executed or his general duty as such ended, he
coul d, by changing for a nonent the cloak of the
pronmoter for that of director or stockholder, by his
own act al one, absolve hinself fromall past, present
or future liability in his capacity as pronoter.” 1d.
at 177-178 & 188.
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owners sane as duties owed by corporate office to

shar ehol ders) . ?®

Under the pronoter-based theory of fiduciary
duty, the devel oper of a condom nium owes a fiduciary
duty to the condom niumentity it creates. As such,
the duty to deal fairly with the associati on shoul d
include preserving - or at least not interfering with

- the association’s ability to sue for, inter alia,

construction defects.
B. A Declarant’s Fiduciary Duty To The
Condom ni um Associ ati on Shoul d | npose A

Hei ghtened Duty OF Fair Dealing And Good
Fai t h.

In this context, where a declarant is a fiduciary
and is essentially on both sides of the issue — on the

one hand, acting as declarant seeking to limt its

°See also Cote v. Levine, 52 Mass. App. C. 435, 439
(2001) (the governing body of a condom ni um
association is the equivalent of the board of
directors of a corporation and the unit owners are the
equi val ent of shareholders); Harris v. MlIntyre, No.
94- 3597, 2000 WL 942559 (Mass. Super. Ct. June 27,
2000) (Gants, J.) (court applying sanme standard of
conflict disclosure to devel oper-appoi nted condom ni um
trustee as it would apply to conflicts between
corporate officer and corporation). This has been the
case in the trial court even where the formof the
governing body is a trust. Cote, 52 Mass. App. Ct. at
439; G bbs v. Macari, No. 970396B, 1997 W. 1261225
(Mass. Super. C. Nov. 21, 1997) (Butler, J.)

(condom nium unit owners equi val ent of corporate
shar ehol ders).
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exposure to clains, and, on the other hand,

responsi ble for drafting and recordi ng the governing
docunments that will establish (or elimnate) the
trustees’ ability to pursue clains against the

decl arant — the declarant shoul d have the burden of
establishing the entire fairness of the governing

docunents. See Coggins v. New England Patriots

Football C ub, Inc., 397 Mass. 525, 531 (1986).

If a provision in the governing docunents is not
fair inits entirety, if it insulates the declarant
fromits owmn w ongdoing, to the advantage of the
decl arant and to the detrinent of the association, it
shoul d be unenforceabl e as against public policy. See

Geller v. Allied-Lyons PLC, 42 Mass. App. . 120, 123

(1997).
C A Poison Pill Provision That Effectively
Prevents An Association From Suing The

Decl arant Does Not Satisfy The Entire
Fai rness Standard.

The “poison pill” provision inserted into the
governi ng docunments by the declarant effectively
prevented the association from suing the decl arant
unl ess the declarant voted to allow the association to
sue it. A provision that enpowers a declarant to

control whether or not the association can sue it is
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simply, and utterly, unfair. An entity with a
fiduciary duty to an association should not be in a
position to intentionally and knowi ngly insul ate
itself fromliability clainms advanced by t hat

associ ation. Wiile a devel oper can, and should, be

al lowed to include provisions in governing docunents
that allowit to control the association during the
mar keti ng phase, and ot herw se reasonably assist the
declarant in obtaining a return on its investnent, a
provi sion that inmmunizes the declarant from w ongdoi ng
is altogether different. A declarant is not engaged
in wongful conduct toward the association by

i ncor porating reasonabl e business terns into the
governi ng docunents. However, the poison pill here at
i ssue prevented the association from seeking redress
fromthe declarant for the declarant’s w ongdoi ng.
That unilateral and intentional action by the

decl arant, when anal yzed under the entire fairness
standard, cannot be sustained. The inclusion of the
poi son pill provision in the governing docunents is

fundanental |y unfair and shoul d not be enforced.

THE ANTI - LI TI GATI ON PROVI SI ON CONTAI NED I N THE
CONDOM NI UM S GOVERNI NG DOCUMENTS PREVENTS
RECOVERY UNDER MASS. G L. c. 93A AND I S THEREFORE
VO D AND UNENFORCEABLE.
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Al'l owi ng poi son pills in condom ni um gover ni ng
docunments woul d underm ne the consuner protection of
Chapter 93A. Chapter 93A of the Massachusetts Ceneral
Laws makes unlawful “[u]lnfair nmethods of conpetition
and unfair or deceptive acts or practices in the
conduct of any trade or commerce.” G L. c. 93A 8
2(a). Chapter 93A al so confers upon the Attorney
Ceneral the authority to pronul gate rul es and
regul ations defining acts and practices that violate

the statute. See G L. c. 93A 8 2(c). See also Purity

Suprene, Inc. v. Attorney CGen., 380 Mass. 762, 771-

772, (1980) (“That the Legislature intended the
Attorney General's regulations to set standards, the
viol ati ons of which would constitute violations of c.
93A, is consistent with the overall purpose of c.
93A.").

Regul ati ons established by the Attorney Ceneral
protect consuners agai nst the very types of defects
al l eged by the Canbridge Point Trustees. Specifically
the regul ati ons provide that an act violates G L. c.
93A, 8§ 2 if “[i]t fails to conply with existing
statutes, rules, regulations or |aws, neant for the
protection of the public's health, safety, or welfare

pronul gated by the Commonweal th or any political
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subdi vi sion thereof intended to provide the consuners
of this Commonweal th protection.” 940 Code Mass. Regs.
8§ 3.16(3). Devel oper-builders are prohibited from
violating “the building |laws of the conmonweal th or of
any political subdivision thereof.” Downey v.

Chutehall Const. Co. Ltd., 88 Mass. App. C. 795, 799

(2016). Thus, in Massachusetts, a building code
violation is a per se violation of the Consuner
Protection Act “if the conduct |eading to the
violation is both unfair or deceptive and occurs in

trade or commerce.” Kl airnont v. Gai nsboro, 465 Mass.

165, 174 (2013).
Massachusetts courts have been hesitant to permt
a consuner’s wai ver of rights established by Chapter

93A. In Spence v. Reeder, 382 Mass. 398, 413 (1981),

the Trial Court held that “A statutory right may not
be disclainmed if the waiver could do violence to the
public policy underlying the |egislative enactnent.”
The rel evant test for whether waiver of a Chapter 93A
right is permssible is whether the waiver would
frustrate the public policies of the statute. Canal

El ectric Co. v. Westinghouse Electric Corp., 406 Mass.

369, 377 (1990). Here, there can be no doubt that

permtting the declarants to shield thenselves from
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actions seeking redress for construction defects would
fundanental |y frustrate the purpose of Chapter 93A

Downey v. Chutehall, 88 Mass. App. C. 795, 800

(2016), is instructive. In Downey, the Massachusetts
Appeal s Court considered a contractor’s argunent that
his violation of the relevant buil ding code was wai ved
when the honmeowner requested that work be done in a
manner that violated the building code. The Appeal s
Court rejected the contractor’s reliance on the

al | eged wai ver because a waiver of the building code
and Chapter 93A would frustrate public policy. 1d. at
800. 10 Specifically, the Appeals Court declared that,

To permt a waiver by a honmeowner of
his or her right to conpel a contractor
to conply with the contractor's

obl i gations under the building code
woul d permt, even encourage,
contractors, and perhaps consuners, to
wai ve provisions of the building code
on an ad hoc basis, in the hope of
savi ng noney in the short-run, but
endangering future honmeowners, first
responders, and the public in general.

©The Appeals Court explained that the building code
was devel oped to, “insure public safety, health and
wel fare insofar as they are affected by buil ding
construction...to secure safety to life and property
fromall hazards incident to the design, construction
...use or occupancy of buildings, structures or

prem ses.” 1d.
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Id. Accordingly, in Canbridge Point as in Downey, the
poi son pill waiver should not provide a defense for
the declarant’s delivery of defective housing and
failure to conply with the buil ding code.

The anti-litigation provision in the Canbridge
Poi nt governi ng docunents constitutes a forcible
wai ver of building code violations and the right to
recovery under Chapter 93A by the association of unit
owners. Only the Trustees, on behalf of the
associ ation of unit owners, have authority to conduct
litigation relating to the cormon areas, but the
honeowners associ ati on was not constituted or able to
bring litigation until after turnover of nanagenent
and control of the association fromthe initia
decl arant trustee. The Trustees never contracted with
t he devel oper-seller, and therefore had no opportunity
to negotiate the contract or warranties relating to
t he common area. The poison pill |anguage in the
gover ni ng docunments constitutes a waiver of consuner
protection rights because it does not allow Trustees
to recover for building code violations on behalf of
the unit owners. Massachusetts case |aw and public
policy do not permt this waiver of consuner

protection rights. Therefore, this Court should find
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that the anti-litigation provision is void and
unenf or ceabl e.

CONCLUSI ON

For the foregoing reasons, REBA and the Abstract
Club urge that the decision of the Trial Court (Krupp
J.) dated Novenber 30, 2016 be reversed, and the

matter remanded for further proceedings.
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