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STATEMENT OF INTEREST OF AMICUS CURIAE 

This Brief of Amicus Curiae is submitted by The 

Real Estate Bar Association for Massachusetts, Inc., 

("REBA" or "Amicus") . REBA is the largest specialty 

bar in the Commonwealth. It is a nonprofit 

corporation that has been in existence for over one 

hundred years. It has approximately 2,000 members 

practicing in cities and towns throughout the 

Commonwealth. Through its meetings, educational 

programs, publications, and committees, REBA members 

keep current with the developments in the field of 

real estate law and practice, and share in the effort 

to improve that practice. REBA works toward the 

improvement of real estate law and practice through 

educational programs. REBA also promulgates title 

standards, practice standards, ethical standards and 

real estate forms, providing authoritative guidance 

to its members and the real estate bar generally as 

to the application of statutes, cases, and 

established legal principles to a wide variety of 

circumstances practitioners face in evaluating title 

and handling real estate transactions. 

One of REBA's many committees is the Estate 

Planning, Trusts, and Estate Administration 
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Committee. The goal of this committee is to ensure 

the proper administration of real estate interests 

when they intersect with trusts and estates. Many of 

the attorneys associated with REBA also practice 

estate planning and administration of trusts and 

estates. This case, therefore, is of the utmost 

importance to the interests of REBA generally and to 

the clients represented by REBA's members. 

QUESTION PRESENTED 

Although amicus briefs have been solicited 

regarding "use and occupy" language in a trust, 1 

Amicus has identified a separate issue in Daley that 

is equally pressing and should be analyzed by this 

Court: 

Where a settlor conveys real property into a 

self-settled irrevocable trust that does not include 

"use and occupy" language, but the settlor reserves a 

life estate in the deed on the settlor's primary 

residence, whether the property interest retained by 

the settlor (i.e., the life estate) is a countable 

1 Several amicus have submitted or will submit briefs 
concerning this question, either in Daley or in 
Nadeau v. Thorn, as Director of the Office of 
Medicaid, No. SJC-12205 ("Nadeau") 
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asset for purposes of determining his or her 

eligibility for MassHealth benefits. 

Amicus submits briefing on this question. 

ARGUMENT 

The question addressed by Amicus here is whether 

the Daleys' retained life estate in their home is a 

countable asset for MassHealth eligibility purposes. 

The Superior Court concluded that the life estate was 

countable, holding as follows: 

"Property held in an irrevocable trust is a 
countable asset where it is 'available according 
to the terms of the trust[.]" 130 Code [Mass. 
Regs. §] 520. 023 (C) (1) (d). If a Medicaid 
applicant can use and occupy her home as a life 
tenant, then her home is 'available.'" 

(emphasis added). This is an incorrect statement of 

the law, and it treats the life estate as a trust 

interest, contrary to centuries of law holding that a 

life estate is a property interest. Because the 

Daleys retained a life estate in their home, this 

value is noncountable under MassHealth regulations. 

This Court should reverse the judgment of the 

Superior Court for this reason alone. If it does so, 

any questions in Daley regarding the terms of the 

trust are moot. 
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The Daleys reserved a life estate in the deed, 

meaning that they owned the present possessory 

interest and their self-settled irrevocable trust 

owned only a future remainder interest. The Daleys, 

therefore, resided in the home pursuant to this life 

estate, so the trust terms are irrelevant in 

analyzing whether the Daleys' home is countable~as 

are the MassHealth regulations regarding assets held 

in irrevocable trusts. 

The retained life estate is not a countable 

asset, and the Director of the Office of Medicaid 

("Director" or "MassHealth") has conceded as much in 

a recent case before the Appeals Court: 

"The [Director] makes no argument that the life 
estate retained by Roche might itself have a 
value that could affect her eligibility for 
benefits, stating in its brief that it is 'a 
correct statement of the law under Cohen [v. 
Commissioner of the Div. of Med. Assistance, 423 
Mass. 399 (1996), cert. denied sub nom. Kokoska , 
by Kokoska v. Bullen, 519 U.S. 1057 (1997) ,] and 
its progeny' that retention of a life estate 
does not render an individual ineligible for 
benefits. We do not consider the question." 

Heyn v. Director of the Office of Medicaid, 89 Mass. 

App. Ct. 312, 313 n.3 (2016). 

The judge below did not have the benefit of 

Heyn, and so was unaware of the Director's 

concession. Instead, the judge reviewed the retained 
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life estate under 130 Code Mass. Regs. § 520.023, 

which concerns whether an asset owned by a trust is 

available to the applicant. 2 This was error. The 

present real-property interest in Daley was never 

part of the trust corpus, so the analysis never 

should have reached§ 520.023. Rather, the present 

real-property interest in the Daleys' condominium was 

held by them as life tenants, and accordingly should 

be analyzed under § 520.008, which concerns the value 

of the applicant's home. 3 It provides that the home 

2 The regulation provides: 

"The trust and transfer rules at 42 U.S.C. 1396p 
apply to trusts or similar legal devices created 
on or after August 11, 1993, that are created or 
funded other than by a will. Generally, 
resources held in a trust are considered 
available if under any circumstances described 
in the terms of the trust, any of the resources 
can be made available to the individual." 

130 Code Mass. Regs. § 520.023 (emphasis added) 

3 The relevant portion of the regulation provides: 

"Noncountable assets are those assets exempt 
from consideration when determining the value of 
assets. In addition to the noncountable assets 
described in 130 CMR 520.006 and 520.007, the 
following assets are noncountable: 

(A) The Home. The home of the applicant or 
member and the spouse and any land appertaining 
to the home, as determined by the MassHealth 
agency, if located in Massachusetts and used as 
the principal place of residence, are considered 
noncountable assets, except when the equity 
interest in the home exceeds the amount 
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is noncountable if it is the applicant's primary 

residence and the applicant's spouse continues to 

reside there after the applicant's admission to the 

nursing facility. 

The judge below conflated regulations for assets 

owned by the applicant himself (i.e., the life 

tenant) with the regulations for evaluating the 

availability under the terms of the trust of assets 

held by a self-settled irrevocable trust. Put 

another way, the judge treated it as though the life 

estate was part of the trust corpus. This was 

incorrect, as the Daleys themselves owned the present 

described in 130 CMR 520.007(G) (3). The home is 
subject to the lien rules at 130 CMR 515.012: 
Real Estate Liens. If the home is placed in a 
trust or in an arrangement similar to a trust, 
the MassHealth agency will apply the trust rules 
at 130 CMR 520.021 through 520.024." 

130 Code Mass. Regs. § 520.008. Since Mrs. Daley 
continued to reside in the home after Mr. Daley's 
admission, the home is noncountable regardless of its 
value. But even if Mr. Daley were single at the time 
of his application (and after his admission to the 
nursing facility), the home would be noncountable so 
long as he indicated his intention to return home and 
the equity value in the home was under $814,000. See 
id. § 520.007(G) (8). The equity limit is adjusted 
for inflation each year, see id. § 520.007(G) (3), and 
the amount is publicized annually by the federal 
government. See, e.g., 2014 SSI and Spousal 
Impoverishment Standards. Because Mr. Daley applied 
for MassHealth benefits effective January 19, 2014, 
the equity limit in the home at that time was 
$814,000. See ibid. 
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possessory real property interest in the condominium 

due to the retained life estate, while the self-

settled irrevocable trust owned only a remainder 

interest in the condominium but no presently 

possessory real property interest. Therefore, the 

terms of the trust, or whether there are any 

circumstances under which trust principal can be paid 

to the settlor, are entirely irrelevant to the 

analysis. The Daleys, as life tenants, had exclusive 

ownership of the real property interest, entitling 

them to possession of the property during their 

lives. Accordingly, the value of the life estate 

should not have been analyzed as if it were a trust 

asset, but rather as a property interest. The 

judgment in Daley should therefore be reversed. 

1. Life estates are property interests, not trust 
interests. 

It is well-established law that a life estate is 

a property interest. The life tenant has a present 

possessory interest in the property~indeed, the only 

present possessory interest; the remainderman has no 

present possessory interest, nor any obligation to, 

or fiduciary relationship with, the life tenant. See 
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Hershman-Tcherepnin v. Tcherepnin, 452 Mass. 77, 88 & 

n.20 (2008). 

Like other interests in land, the life estate is 

an alienable property interest; the life tenant may 

convey his estate to a third party, mortgage it, or 

lease it, all without the approval or even the 

knowledge of the remainderman. See ibid.; Kent v. 

Morrison, 153 Mass. 137, 140 (1891). The life tenant 

also receives all the income generated by the 

property during his lifetime, see Hinckle y v. 

Clarkson, 331 Mass. 453, 454-455 (1954), and is 

responsible for paying all expenses attributable to 

the property, including property taxes, maintenance 

costs, and general upkeep. See Matteson v. Walsh, 79 

Mass. App. Ct. 402, 406 (2001). The remainderman has 

none of these responsibilities. Ibid. 4 

There are numerous rights and benefits afforded 

to life tenants, due to their present possessory 

interest, that are not available to remaindermen. A 

life tenant has standing to bring a petition for 

partition of the property, see G. L. c. 241, § 1, but 

4 The only restriction on the life tenant is that he 
may not commit waste. If he does, the remainderman 
has a cause of action for divestment of the life 
interest. See G. L. c. 242, § 1; Matteson, supra. 
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a remainderman does not have standing to initiate a 

partition proceeding, since his interest is neither 

present nor possessory. See Bernat v. Kivior, 22 

Mass. App. Ct. 957, 957 (1986). Similarly, a life 

tenant may claim a Massachusetts homestead exemption; 

a remainderman may not. See In re Gordon, 479 B.R . 

9, 14 (Bankr. D. Mass. 2012), aff'd 487 B.R. 600 

(B.A.P. 1st Cir. 2013). 

Put succinctly, "[t]he owner of a possessory 

life estate, i.e., the life tenant, has a right to 

the exclusive possession of the land," Hershman

Tcherepnin, supra at 88 n.20, citing Tinkham v. Wind, 

319 Mass. 158, 160 (1946), and "during the existence 

of the life estate the remainderman is not entitled 

to possession until the death of the life tenant." 

Ibid., citing Daley v. Daley, 308 Mass. 293 (1941) 

The fact that a life estate is a property 

interest has even been recognized in the context of 

MassHealth benefits and elder-law planning. See 

Brissette v. Ryan, 88 Mass. App. Ct. 606 (2015). 

There, a jury had found that an estate planning 

attorney committed malpractice by improperly 

structuring a real estate transaction that would be 

protected from Medicaid liens, but the judge entered 
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judgment notwithstanding the verdict in favor of the 

attorney. Id. at 609-610. The Appeals Court sided 

with the jury: "the jury were entitled to conclude 

that as a proximate and reasonably foreseeable result 

of Ryan's negligence, Marie failed to obtain a 

valuable property interest she otherwise would have : 

a life estate in the Springfield house." Id. at 610 

(emphasis added). 

These cases show that a life tenant is, and 

always has been, a property interest~even in the 

context of MassHealth. This is consistent with 

centuries of Commonwealth case law and with long-

standing common-law tradition. The life tenant is, 

in all respects, treated as the absolute present 

possessory owner of the property during the term of 

the estate, and the remainderman does not have a 

present or possessory interest until the death of the 

life tenant. 

2. MassHealth's stated positions demonstrate that 
it too understands that a life estate is a 
property interest for purposes of MassHealth 
eligibility. 

Through its regulations and its stated positions 

over the years, the Director recognizes that a life 
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estate is a property interest and not a trust 

interest. 

Most importantly, the Director conceded this 

issue in its brief in He yn v. Director of the Office 

of Medicaid, 89 Mass. App. Ct. 312, 313 n.3 (2016) 

The Appeals Court, quoting the Director's brief, 

stated: "[I]t is 'a correct statement of the law 

under Cohen . and its progeny' that retention of 

a life estate does not render an individual 

ineligible for benefits." Ibid. (quoting the 

Director's brief). 

MassHealth regulations themselves define "life 

estate" consistent with its commonly understood 

meaning: 

"[A] life estate is established when all of the 
remainder legal interest in a property is 
transferred to another, while the legal interest 
for life rights to use, occupy, or obtain income 
or profits from the property is retained." 

130 Code Mass. Regs. § 515.001. 5 Moreover, the 

regulations provide rules for valuing a life estate 

5 Compare the following definitions for "life estate" 
as used in the General Laws and in Black's Law 
Dictionary. See G. L. c. 184, § 5 ("If land is 
granted or devised to a person and after his death to 
his heirs in fee . ., an estate for life only shall 
vest in such first taker, and a remainder in fee 
simple in his heirs."); Black's Law Dictionary 628 
(9th ed. 2009) (defining "life estate" as "[a]n 
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when real property is sold and for apportioning the 

proceeds between the life tenant and the 

remainderman. See 130 Code Mass. Regs. § 520.019(1) 

("The MassHealth agency will calculate the values of 

the remainder interest and the life estate in 

accordance with the life-estate tables."). This is 

also reflected in the Eligibility Operations 

Memorandum 07-18, which provides the following 

guidance on valuing the life estate and remainder 

interest when real estate is sold: 

"When a MassHealth applicant or member owns or 
transfers a life estate or remainder interest in 
real estate, MassHealth must calculate the value 
of the life estate or remainder interest in 
order to determine the applicant's or member's 
eligibility for MassHealth." 

The Director's practice with respect to placing 

liens on life estates likewise confirms that life 

estates are property interests for purposes of 

MassHealth. See 130 Code Mass. Regs. § 515.012 

(describing procedure for placing liens). It is 

common practice for MassHealth to place a lien on an 

applicant's life estate in the event the property is 

sold during the applicant's life. If the liened 

property is sold, MassHealth may recover funds it has 

estate held only for the duration of a specified 
person's life, usu[ally] the possessor's"). 
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paid on behalf of the applicant. 6 Nothing in the 

regulations specifically allows MassHealth to place a 

lien on a life estate, referring instead to "any 

property in which the member has a legal interest. " 

Ibid. This supposes that a life estate is a property 

interest. If the life estate were not a separate 

property interest, MassHealth would be unable to 

place a lien on it. 

Taken together, these regulations, memorandums, 

briefs, and practices show that MassHealth follows 

the standard definition of life estate as understood 

throughout common-law history~that it inherently is 

an interest in property. This also confirms the 

Director's concession in Heyn: "that [the] retention 

of a life estate does not render an individual 

ineligible for benefits." Heyn, 89 Mass. App. Ct. at 

313 n.3 . 

6 If the entire fee is sold, the life tenant (who 
would net an otherwise-disqualifying amount of cash, 
which would be countable) may spend down the sale 
proceeds within a certain amount of time so that he 
will not lose MassHealth benefits. See 130 Code 
Mass. Regs. § 515.012. 
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3. Having shown that a life estate is a property 
interest, it must be analyzed under 130 Code 
Mass. Regs. § 520.008, and not under § 520.023, 
in a determination of MassHealth eligibility. 

In the Superior Court decision in Daley, the 

judge did not analyze the Daleys' life estate as an 

interest in real property, but rather as if it were 

an asset held by the trust under 130 Code Mass. Regs. 

§ 520.023. 7 The judge conflated the assets held by 

the applicant (i.e ., the life estate) and the assets 

held by the trust (i.e., the remainder interest), 

treating the life estate as though it was part of the 

trust corpus or as though it did not exist. As 

7 The Superior Court's entire analysis regarding the 
property was as follows: 

"Property held in an irrevocable trust is a 
countable asset where it is 'available according 
to the terms of the trust[.]" 130 Code [Mass. 
Regs. §] 520.023(C) (1) (d). If a Medicaid 
applicant can use and occupy her home as a life 
tenant, then her home is 'available.'" See 
Doherty v. Dir. of the Office of Medicaid, 74 
Mass. App. Ct. 439, 441 (2009) (home was 
available because applicant retained right to 
reside there during her lifetime.). 

This court concludes that Mr. and Mrs. Daley's 
condominium was available to them because they 
retained life estates under the deed, and 
continued to use and live in it after 
establishing the Trust. It is undisputed that 
they lived together at the condominium for about 
six years after they established the Trust until 
Mr. Daley was required to be admitted to the 
nursing facility. It is also undisputed that 
Mrs. Daley continues to live in the property." 
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discussed above, a life estate is a property interest 

separate and apart from the remainder interest in 

trust, and the Daley trust held no present interest 

in the real property. 

The judge also cited to Doherty v. Director of 

the Office of Medicaid, 74 Mass. App. Ct. 439, 441 

(2009), for the proposition that the right to use and 

occupy the home made it available and thus countable . 

Doherty, however, did not involve a retained life 

estate. Ibid. The settlor in Doherty deeded the 

entire fee into the trust, and was thus residing in 

the home pursuant to the "use and occupy" language in 

the trust. 8 Ibid. The distinction is critical. 

Contrary to the reasoning of the judge below, 

the Daleys were not residing in the home pursuant to 

the terms of the trust; they were residing there 

8 This, too, misses a critical distinction. Unlike 
the Doherty trust (or the Nadeau trust), the Daley 
trust does not include "use and occupy" language 
within its terms. Thus, even if the Daleys had 
conveyed the entire fee into the trust, the home 
would not be "available according to the terms of the 
trust" under 130 Code Mass. Regs.§ 520.023(C)(l)(d). 
In such a hypothetical, the Daleys would be living in 
the trust-owned home pursuant to an implied lease 
with the trust, outside the express purview of 130 
Code Mass. Regs. § 520.023(C) (1) (d). The home, 
therefore, would not be countable. See Vergados v. 
Sudders, No. 15-00880 (Suffolk Super. Ct. Oct. 19, 
2016) . 

15 



pursuant to their retained property right as holders 

of the life estate. See Hershman-Tcherepnin v. 

Tcherepnin, 452 Mass. 77, 88 n.20 (2008). The trust, 

which holds only a remainder interest, has no input 

on who may live in the home or how the life tenants 

may use the home. That right belongs exclusively to 

the Daleys in their capacity as life tenants. See 

ibid. ("The owner of a possessory life estate 

has a right to the exclusive possession of the 

land."). The terms of the trust are irrelevant to 

this analysis. 

The fact that a self-settled irrevocable trust 

is the remainderman has no bearing on the eligibility 

determination of a MassHealth applicant. If the 

applicant had deeded the property to their children 

while reserving a life estate (and the five-year 

lookback has expired), there would be no question 

that the applicant would qualify for MassHealth 

benefits. From the perspective of the MassHealth 

regulations, whether the remaindermen are other 

persons or whether the remaindermen is a trust has no 

bearing on the life tenant's eligibility. 

Further, it has been demonstrated above that a 

life tenant is, in all respects, treated as an 
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absolute owner of the property during the tenancy. 

Thus, from the perspective of the MassHealth 

regulations, an applicant who owns a life estate in 

real property must be treated no differently from an 

applicant who owns the entire fee in real property. 

The life estate is analyzed as if it were a property 

interest, precisely because it is a property 

interest. 

Once it is understood that a life estate is a 

property interest, the analysis is simple. The 

condominium was the Daleys' home, as they were the 

present equity owners pursuant to the life estate and 

it was their primary residence. Since Mrs. Daley 

continued to reside in the condominium after Mr. 

Daley's admission to the nursing facility, the 

countability of the condominium is analyzed under 130 

Code Mass. Regs. § 520.008, which provides in 

relevant part: 

"Noncountable assets are those assets exempt 
from consideration when determining the value of 
assets. In addition to the noncountable assets 
described in 130 CMR 520.006 and 520.007, the 
following assets are noncountable: 

(A) The Home. The home of the applicant or 
member and the spouse and any land appertaining 
to the home, as determined by the MassHealth 
agency, if located in Massachusetts and used as 
the principal place of residence, are considered 
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noncountable assets, except when the equity 
interest in the home exceeds the amount 
described in 130 CMR 520.007 (G) (3). The home is 
subject to the lien rules at 130 CMR 515.012: 
Real Estate Liens. If the home is placed in a 
trust or in an arrangement similar to a trust, 
the MassHealth agency will apply the trust rules 
at 130 CMR 520.021 through 520.024." 

As is clear from the regulation itself, the value of 

the condominium, being the primary residence, is not 

a countable asset for purposes of MassHealth 

eligibility. 9 The analysis ends there. There is no 

need to look to § 520.023 or any other regulations 

involving trusts, because the trust does not own any 

present possessory interest in the real estate. 

The Superior Court erred in its analysis of the 

Daleys assets. This Court may reverse the Superior 

Court without even reaching the question whether the 

terms of the trust cause the trust assets to be 

countable. This Court should do so. 

9 As discussed above, even if Mr. Daley were single at 
the time of the application (and he indicated his 
intention to return home), the condominium would not 
be countable because the equity value of the retained 
life estate was less than $814,000. See 130 Code 
Mass. Regs. § 520.007 (G) (8). 
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4. The Superior Court decision has created 
significant confusion in this area of the law 
and has cast doubt on the continued legal 
viability of life estates. 

The Superior Court decision in Daley has caused 

widespread confusion among elder-law practitioners 

and among members of REBA given its treatment of life 

estates. In fair hearings since Daley was issued, 

MassHealth has cited it for the proposition that a 

life estate retained by the applicant (with the 

remainder interest in a self-settled irrevocable 

trust) causes the home to be includible through the 

trust regulations. As shown above, this analysis is 

incorrect, and even MassHealth acknowledged so 

earlier this year. See Heyn v. Director of the 

Office of Medicaid, 89 Mass. App. Ct. 312, 313 n.3 

(2016). But the Superior Court decision in Daley has 

caused a significant shift for elder-law clients who 

may be deprived of a real-property benefit they 

previously had enjoyed and who may be deprived of 

certain protection the retained life estate provides. 

See Brissette v . Ryan, 88 Mass. App. Ct. 606, 610 

(2015). 

Elder-law practitioners had long believed it 

settled law that a client could reserve a life estate 
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(and deed the remainder interest into a self-settled 

irrevocable trust or to other individuals) and still 

ensure eligibility for MassHealth benefits, 

understanding that the reserved property right of the 

life estate would not cause eligibility concerns. 

The Superior Court in Daley has cast doubt on this 

long-established practice, and this Court should 

clarify the law regarding life estates for elder-law 

practitioners. As stated above, if the settlor 

reserves a life estate, the question regarding 

availability under the trust terms becomes moot. 

Accordingly, Amicus requests that this Court 

reverse the judgment of the Superior Court in Daley 

for the reason that the retained life estate in the 

primary residence, being a property interest, should 

not be analyzed under the trust provisions of 

§ 520.023, but rather should be analyzed as an asset 

of the applicant, which would be noncountable under 

§ 520.008. 

CONCLUSION 

In conclusion, the Superior Court decision in 

Daley is based on faulty premises of property law, 

trust law, and the MassHealth regulations. Where, as 
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in Daley, the settlor reserves a life estate in the 

deed, the settlor resides in the house pursuant to 

that present possessory real property interest in the 

condominium; and the trust, which holds the remainder 

interest only, has no right to exclude the settlor. 

The analysis for MassHealth financial eligibility 

should never have reached 130 Code Mass. Regs. 

§ 520.023, which concerns assets held in trust. The 

analysis should have stopped at § 520.008: the 

Daleys owned a life estate in their home, and at the 

time of Mr. Daley's admission, Mrs. Daley continued 

to reside in the home as her primary residence. The 

home, therefore, is not a countable asset. 

Amicus Curiae The Real Estate Bar Association 

for Massachusetts, Inc., respectfully requests that 

this Court reverse the judgment of the Superior Court 

in Daley. 
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COMMONWEALTH OF MASSACHUSETTS 
THE SUPERIOR COURT 

WORCESTER> ss. CIVIL ACTION NO. 15-CV-0188-D 

MARYDALEY1 

v. 

MARYLOU SUDDERS et al2 

MEMORANDUM OF DECISION AND ORDER ON THE 
PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS 

The Office of Medicaid denied James Daley's application for long-term Medicaid benefits, 
and his wife, Mary Daley, acting as his Personal Representative, appeals that decision. 

The Office of Medicaid, known as MassHealth because it adminsters the Massachusetts 
Medicaid program (see G. L. c. 11 BE,§ 9A) falls under the autb.01-ity of the Secretary of the 
Executive Office Qf Health and Human Senrices. (See G. L c. 6A, §§ 16, 16B.) Mrs. Mary 
Daley, acting as the Personal Representative of her husband Jatnes Daley's estate, brings this 
action for judicial.review ofMassHealth's decision un·der G. L. c. 30A, § 14. Mrs. Daley has 
inoved for judginent on the pleadings to vacate MassHealth's decision. A hearing has been 
held on that motion .. 

For the following reasons, Mrs. Daley's motion for judgment on the pleadings tnust be 
DENIED. 

BACKGROUND 

Judicial review of an agency d;cision is confined to the administrative record. G. L c. 30A, 
§ 14( 4), (5). The record before MassHealth contained the following facts. Over eight years 
ago, on December 19, 2007, Mr. and Mts. Daley established the "James Daley and Mary Dal~ 
!mJJocable TrN.rf' and appointed their son James Daley and their daughter Patricia Tubaj as its 
trustees. (I'he trust's applicable provisions are discussed below.) 

1 
• .i.s the Personal lteprescntative of James Daley's esmte. 

2 .MaI)fou Sudders, in her official capacity as the Secreta1y of the fuecutive Office of Health and Human 
Secvices, and Kristin TI1om in her official capacity as Director of the Office of Medicaid. 
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That same day, Mr. and Mrs. Daley conveyed their interest in their condominium located at 
215 Mill Stteet, Unit 103 in Worcester to the Trust. They retained life est.ates under the 
property's deed and continued to live there together for about six years until health reasons 
required that Mr. Daley be admitted to the Millbmy Health Care Center on December 20, 
2013. 

On February 21, 2014, Mr. Daley applied for long--tcrrn care Medicaid benefits effective 
January 19, 2014. J On Aptil 14, 2014, '.tviassHealth denied Mr. Daley's application after it 
concluded that his assets exceeded Mec,licaid's $2,000 ·eligibility limit. MassHealth 
determined he was financially ineligible for benefits because his assets included the Trust's 
principal, valued at $150,943. The T1ust•s principal was the value of the Daleys' 
condominium. Mr. Daley appealed that decision to the Office of Medicaid Board of 
Hearings. 

After a hearing, the Office of Medicaid Board of Hearings affumed MassHealth's 
detetminat:ion in a decision dated October 22, 2014. The Board counted the Tnist's principal 
as an asset because: (1) Mr. and Mrs. Daley's deed explicitly reserved their right to occupy 
and use the condominium; and (2) their T1Ust granted them the tight to convert the Trust's 
principal into income. 

Mr. Daley died on November 13, 2014- about seven J•eal"s after the establishing the Trost. 
Mrs. Daley then filed a request for a rehearing, which the Board denied for fulure to show 
good cause. On. Februa1111, 2015, Mrs. Daley filed a complaint seeking judicial review of 
MassHealth's decision ~ndet G. L. c. 30A, arguing that she and her husband were essentially 
indigent and eligible for public benefits because their assets are held by an irrevocable trust 
On October 15, 2015, Mrs. Daley filed this motion for judgtnent on the pleadings. 
MassHealth filed its opposition motion, contending that the Daleys were financially ineligible 
fc:>r Medicaid benefits. Mrs. Daley continues to live at the condomlnium. 

DISCUSSION 

I. Stand~d of Review 

Under G. L. c. 30A, § 14 (7), this court must uphold MassHealth's decision unless it is 
unsupported by substantial evidence, is 'iltbitrary or capricious, constitutes an abuse of 
discretion, or is otherwise not in accordance with the law. See e Vin9ard &tail S alu-Mau., Inc. 
v. Alcoholic l3evs. Control Co(nm'11, 450 Mass. 825, 828 (2008). This court "roust apply all 
!'ational presumptions in favor of the validity of the administrative action and not declare it 
void unless its provisions cannot by any reasonable consnuction be inteipreted in hannony 
with the legislative mandate." Thomas v. Commissio11er of the Div. of Med. Assistance, 425 Mass. 
738, 746 (1997) (Citation o.tnitted.) Moreover, this "court will not substitute its own 
judgment concerning the penalty the [agency) imposes." Kobrinv. Bd. oJfu!istration in Med., 
444 Mass. 8~ 7, 842_.~gp_?) _(Citation omitted.) Consequently, as a matter of law, as the party 
appealing MassHealth's decision, :tvirs. Daley bears the heavy burden of demonstrating the 

3 MassHealth initially denied the Dale}'s' application on .April 7, 2014 because they failed to respond to a. 
verification request issued on Febtu:Uy 28, 2014. The Daleys reapplied for Mcdic:aid benefits tile next day. 
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decision's invalidity. See Ten Local Citizw Grr111p v. New Eng. Wind, ILG, 457 Mass. 222, 228 
(2010) (Interruil quotation and citation otnitted.) 

Uris court gives substantial deference to an agency's interpretation of those statutes with 
which it is charged 'vith enforcing. This is "[e]specially [ J so when the case involves 
interpretation of a complex statutory and regufato1y .fra01ewo.rk such as Medicaid." Shela/es 
v. Dir. of the Office ofMedictdd, 75 Mass. App. Ct. 636, 640 (2009) (Citation omitted) 
Deference is particularly appropriate when the statute in question grants broad-rule making 
authority to the agency, contains fill ambiguity ot gap, or broadly sets out a legislative policy 
that must be interpreted by the agency." Souza v. lligfrtrar ef Motor Vehicles, 462 Mass. 227, 
229 (2012) (Citations omitted). 

II. Analysis 

The Massacb.usett:s Medicaid program, MassHealth, "is a 'joint [s]tate and [fjederal program 
designed to pay the cost of .medical care forthose who are otherwis_c:i nnable to afford it." 
Normand v. Di1: of the Office of Medicaid, 77 lYI.ass. App. Ct. 634~ 636 (2010) (Citations omitt ed.) 
See also 130 Code of Massa.cbusetts Regulatio11S section 515.002(A).4 "Because MassHealth is 
a joint [fJederal and {s]tate ptognun, the Massachusetts statutes and regulations governing the 
program must be consistent with the requirements of (fJederal [Medicaid] law." N'1rmattd, 77 
Mass. App. Ct at 637 n.8. Consequently, as required by federal law, MassHealth applicants 
must meet cei.1:ain financial eligibility requirements to qualify for benefits. Tari11 v. 

·como1isrioflerofDi11. ojMed. A.miloJJi:e, 424Mass. 743, 747 (1997). 

MassHealth pi:ovidcs nutsing hotne benefits in the form oflong-tet:tn care coverage for 
individuals who have $2,000 or less in "countable assets." 130 Code ofMass-a.cbusetts 
Regulations§§ 519.006(A)(2) and 520.003(A)(1).5 "Countable assets a.re all assets that must 
be included in a determination of [Medicaid] eligibility." 130 Code of Massachusetts 
Regolatloos §520.007. He1-e, it is undisputed that Mr. and Mrs. Daley are financially 
ineligible for .MassHealth benefits if the Trust is considered a C01.1llt:able asset This court is 
constt.-ained to conclude that the Office of Medicaid Board of Hearings cor.tectly detennined 
that the Daleys' Trust was a countable asset because: (1) their condotninium ptopetty 
remained aYailable for their use after they deeded it to the T1ust:; and (2) they had the right to 
condominium-generated income (a situation here that was theoretical only.) Both grounds 
are addressed below. 

A. Availability of Property: 

Property held in ~n irrevocable tn.ist is a countable asset where it is "available according to 
the terms of the trust[.)" 130 Code of Massachusetts Regulations section 520.023 (C) (l)(d). 
If a Medicaid applicant can use and occupy her home as a life tenant, then her home is 

: ";,.;- .. . .J ·''11i.e MassHClllrh agcnc)' is responsi'blc for the adcninistrlltion and delivery of health-care sw.rkes.-to low~ and 
moderate-income individuals :ind coup!es." 130 Code of ~fussachusetts ReguJations section 515.002(A). 

5 State regulations require that "the total vruue of cow1table assets owned by or available to individuals 
applylog for OJ: .receh~ng i\iassHcalth [be.i1efits] . . . mar not exceed • . . $2,000." 130 Code of Massachusetts 
Regulations § 519.006~-\.)(2). 
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«available." See Doherfyv. Di1: of the Office of Medicaid, 74 Mass. App. Ct. 439, 441 (2009) 
(home was available because applicant retained the right to reside there during her lifetime). 

This court concludes that Mt. and Mrs. Daley's condominium was available to them because 
they .retained life estates under the deed, and continued to use and live in it after establishing 
the Trust. It is undisputed that they lived together at the condominium for about six years 
after they established the Trust until Mr. Daley was required to be admitted into the nursing 
facility. It is also undisputed that l\.frs. Daley continues to live in the property. 

B. Right to Income 

The plain language of 130 Code of Massachusetts Regulations section 520.023 (C) (l)(a) 
provides that a countable asset includes: 

[a]ny portion of the principal or income froin the principal (such as interest) 
of an irrevocable trust that could be paid under any circumstances to ot fut 
the benefit of the individual [.] 

It does not legally matter whether the grantor or donor actually exetcises his or her 
discretion to take income from the Trust. As the Supreme Judicial Court has note~ 

[l]f there is any state of affaits, at anytime during the operation of the ttust, 
that would permit the trustee to distribute trust assets to the grantor, those 
assets will count in calculating the gtantot's Medicaid eligibility. 

Elbow v. Commissioner of the Div. of Med. AssiJto11ce, 433 Mass.171, 177-178 (2001) (Emphasis 
in original) Consequently, if there is any way for the Trustees to distdhute either Trust 
principal or .income to the Daleys, then those assets ai:e count.able for purposes of 
determining their Medicaid eligibility. Compare Guerriero v. Commiuioner. of the Div. of Med. 
Assistaf1-Ct!, 433 Mass. 628, 629 (2001) (applicant completely separated herself from the trust 
by waiving all rights to income as well as principal)." 

Fairly const:tued, the Trust allows the Dale}rs to access both its principal and income 
generated froin the borne. Paragt.1lph A of the First A.tti.cle of the T1ust, entitled 
"Distn1mtitJn.r Dliti11g the Domn:r' Lifetime," specifically gt"afits to the Daleys the right to any net 
income generated by the Ti:ust and requires the Trustee to provide such income. The Fii:st 
Article provides, in pa.rt, that "So long as either of the Donors are living. the Trustee shall 
pay either Donor so much of the net income of the Trust as either Donor shall request in 
writing delivered to the Tiustee."7 In addition, Article Five authorizes the Trustee to "hold, 

6 In Gumuro, the plain riff signed a document in which she declnced that she did "ir1'Cvocably and 
[ut1equivoailly) waive, renounce and refuse to accept any ;ind all right, 1itle or interest which [she] may J1avc 
oow or in the futu.te in the pri.ncip:U of" her inevoC'Able trust. Gumiero, 433 Mass. at 629. The Court concluded 
that the douuncot cffcc.rivdy txansfcqed any fnre.rest she mllf have had in rhc trust back ID the trust for the 
benefit of the remaining beneficiaries and deprived the trustee was deprived of auy legal discretion to pay trust 
principal ro the plaintif£ Id. at 633. 

'. For example, if rhe condominium was rented thr:n the Trustee would be reqnttcd to give the Daleys .rental 
income ttpon request Set 130 Code of ;\Iassachusctts Regulations section 520.024 (A)(l) \Tue asset.sand 
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retain, purchase, dispose of or otherwise deal with life insurance, annuities, endowment 
policies or other forms of insurance 011 the life of the Donors ... and to pay the premiums 
and costs therefore from the principal or .income of the Trust."8 Finally, Article Eight 
authorizes the Trustees to "pay such amounts of income or principal o( the Trost as the 
Trustee deems necessary· to satisfy [the Daleys'J tax obligation" for the Trust and ~llows the 
Daleys to "teacqtiire the p11ncipal of this Trust by substituting property of an equivalent 
value." 9 In light of these provisions, the court must, by law, conclude that the Daleys had 
access to both the Trust principal and :income generated by the Trust 

Mrs. Daley empllllsizes that paragraph A of the First .Article provides that: "(t]he Trustee 
shall have no authority or discretion to distribute principal of the Trust to or for the benefit 
of either Donor." It is well-settled, however, that "this-clause may not be read in .isolation; 
rather, it must be co11stt.ued and qualified in light of the tJ.ust insti.ument as a whole." See 
Doherty, 74 Mass. App. Ct. at 441. 

lbis case is analogous to Doher!J, where the Appeals Court concluded the trust's principal 
was a countable asset because the trust, despite so.Ille language restricting the grantor's access 
to the principal, allowed the trustees to invade the trust's principal and income when 
necessary to ensure the grantor's "quality of life," "comfort," and "respond to her changing 
life needs." See id. at 441-442. There, as here, the trust, as sttuctured, would "allow[] the 
trustees a degree of discreti.011a1r authorig• that would, if sanctioned, permit [the grantorJ to 
enjoy her assets, preserve those assets for her heirs, and receive public assistance, to, in 
effect, have lhet) cake and eat it too." See id. at 443, quotation and citation omitted. 

ORDER 

For these reasons, Ivt:rs. Daley's motion for judgment on the pleadings must be DENIED. 

iucome held iu an irre\roc.able trust established br the individual 0.1; spouse that the trustee is required to 
distn"bute to or for the benefit of the individual :u:c countable."). 

8 Article Five, entitled "TT11.r/ee Po11Jer1," stntcs in par:agrnph o.inc that the Trnstce shall have the power to "hold, 
retain, purchase, dispose of or otherwise deal with life insutance, iinnuities, endowment policies ox other forms 
of insm::ance on the life of the Donors, any beneficia1:y or any other person far the benefit of any beneficiary 
and to pay the premiums and costs thetefote from the p1-incipal or income of the Trust." 

9 The Eighth Article of the Trust, entitled "Gra11!11r TT11rf," provides that: 

All income distnbotcd, hcld, or accumulated by this Tnist generates a tax liability for the 
Donors. The Trustee may, to the eA1:ent that the.income of the Trust genetall:s a tax liability 
for the Donors, pay such amounts of income or principal of the Trust as the Trustee deems 
necessary to satisfy such tax obligation. The Donors retain the right to reacquire the 
pri11cipal of this Trust h}' substituting pi:opecty of an equivalent vaJue. 
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12/14/2016 Section 5 

Part II REAL AND PERSONAL PROPERTY AND DOMESTIC RELATIONS 

Title I TITLE TO REAL PROPERTY 

Chapter 184 GENERAL PROVISIONS RELATIVE TO REAL PROPERTY 

Section 5 CONVEYANCE VESTING LIFE ESTATE AND REMAINDER TO 

HEIRS 

Section 5. If land is granted or devised to a person and after his death to 

his heirs in fee, however the grant or devise is expressed, an estate for life 

only shall vest in such first taker, and a remainder in fee simple in his 

heirs. 
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12112/2016 

Part ITT 

Section 1 

COURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN CIVIL 

CASES 

Title III REMEDIES RELATING TO REAL PROPERTY 

Chapter 241 PARTITION OF LAND 

Section 1 PERSONS ENTITLED TO PARTITION 

Section 1. Any person, except a tenant by the entirety, owning a present 

undivided legal estate in land, not subject to redemption, shall be entitled 

to have partition in the manner hereinafter provided. If such estate is in 

fee, he shall be entitled to partition in fee; if a life estate or a term for 

years, he shall be entitled to partition thereof to continue so long as his 

estate endures. A life tenant or a tenant for years of whose term at least 

twenty years remain unexpired may, in the discretion of the court, have 

partition of the fee. The existence of a lease of the whole or a part of the 

land to be divided shall not prevent partition, but such partition shall not 

disturb possession of a lessee under a lease covering the interests of all the 

co-tenants. 
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12114/2016 

Part III 

Section 1 

COURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN CIVIL 

CASES 

Title III REMEDIES RELATING TO REAL PROPERTY 

Chapter 242 WASTE AND TRESPASS 

Section 1 WASTE; PERSONS ENTITLED TO MAINTAIN; JURY TRIAL 

Section 1. If a tenant in dower, by the curtesy, for life or for years commits 

or suffers waste on the land so held, the person having the next immediate 

estate of inheritance may have an action of waste against such tenant to 

recover the place wasted and the amount of the damage, and such action 

shall be subject to the provisions of law relative to trial by jury. An heir 

may bring such action for waste done in the lifetime of his ancestor. 
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130 CMR: DIVISION OF MEDICAL ASSISTANCE 

Trans. by E.L. 213 
Rev. 01/01/14 

MASSHEAL TH: GENERAL POLICIES 
Chapter 515 
Page 515.001 (1 of 11) 

515.001: Definition of Terms 

The terms listed in 130 CMR 515.001 have the following meanings for purposes of 
MassHealth, as described in 130 CMR 515.000 through 522.000: MassHealth: Other Division 
Programs. 

Aclivities ofDRily Living (ADLs) - self-care activities including, but not limited to, bathing, 
grooming, dressing, eating, and toileting. 

Affidavil- a written or printed statement of fact sworn to or affirmed before a person having 
legal authority to administer such an oath. 

American lndian or Alaska Native - a person who 
(1) is a member of a federally recognized tribe, band, or group as defined in Title 25 of 
U.S.C.; 
(2) is an Eskimo, Aleut, or other Alaska Native enrolled by the Secretary of the Interior 
pursuant to the Alaska Native Claims Settlement Act at 43 U.S.C. 1601 et seq.; or 
(3) has been determined eligible to receive health-care services from Indian Health Care 
Providers as an Indian pursuant to 42 CFR 136.12 or Title V of the Indian Health Care 
Improvement Act. 

Annuity - a legal instrument that makes payments for a designated period oftime or for life, 
regardless if the payments are principal, interest, or both. 

Appeal- a written request, by an aggrieved applicant or member, for a fair hearing. 

Appea l Representative - a person who 
(1) is sufficiently aware ofthe appellant's circumstances to assume responsibility for 
the accuracy of the statements made during the appeal process, and who has provided the 
Office of Medicaid Board of Hearings with written authorization from the appellant to act on 
the appellant's behalf during the appeal process; 
(2) has, under applicable law, authority to act on behalf of an appellant in making 
decisions related to health care or payment for health care. An appeal representative may 
include, but is not limited to, a guardian, conservator, executor, administrator, holder of 
power of attorney, or health-care proxy; 
(3) is a licensed attorney who notifies the MassHealth Board of Hearings that he or she 
represents the appellant in an appeal. This shall also include a non-lawyer supervised by a 
licensed attorney; or 
(4) is an authorized representative meeting the requirements of 130 CMR 501.001: Appeal 
Representative (1), (2), or (3) . 
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130 CMR: DIVISION OF MEDICAL ASSISTANCE 

Trans. by E.L. 213 
Rev. 01/01/14 

MASSHEAL TH: GENERAL POLICIES 
Chapter 515 
Page 515.001 (2 of 11) 

Applicant- a person who completes and submits an application for MassHealth, and is awaiting 
the decision of eligibility. 

Appl ication - see Senior Application. 

Asset Limit - the maximum dollar value of assets that can be owned by, or available to, the 
applicant, member, or the spouse, which if exceeded, results in ineligibility. 

Assets - property including, but not limited to, real estate, personal property, and funds. This term 
has the same meaning as "resources" as defined in 42 U.S.C. 1396p(e)(S). 

Authorized Representative-
( 1) a person or organization designated as the authorized representative of an applicant or 
member in a completed, signed Authorized Representative Designation Form or similar 
designation document submitted to the MassHealth agency in which the authorized 
representative agrees to comply with rules regarding confidentiality in the course of 
representing the applicant or member, provided that such person or organization must satisfy 
one of the following criteria: 

(a) an authorized representative may be a person or organization appointed by the 
applicant or member to act responsibly on his or her behalf in connection with the 
eligibility process and other ongoing communications with the MassHealth agency. Such 
person or organization shall have the authority to complete and sign an application on the 
applicant's behalf, select a health plan, complete and sign a renewal form, receive copies 
of the applicant or member's notices and other communications from the MassHealth 
agency which may include protected health-care information, personal data and financial 
information and unless otherwise specified, act on behalf of the applicant or member in 
all other matters with the MassHealth agency or the Health Connector; 
(b) an authorized representative may be a person acting responsibly on behalf of the 
applicant or member who is sufficiently aware of such applicant's or member's 
circumstances to assume responsibility for the accuracy of the statements made on his or 
her behalf during the eligibility process and in other communications with the 
MassHealth agency. Such person shall have the authority to complete and sign an 
application on the applicant's behalf, select a health plan, complete and sign a renewal 
form, receive copies of the applicant or member's notices and other communications 
from the MassHealth agency which may include protected health-care information, 
personal data and financial infonnation; or 
( c) an authorized representative may be a person acting responsibly on behalf of the 
applicant or member who has, under applicable law, authority to act on behalf of such 
applicant or member in making decisions related to health care or payment for health 
care including, but not limited to, a guardian, conservator, executor, administrator, holder 
of power of attorney, or health-care proxy. The extent of such person's authority to act 
on behalf of the applicant or member is determined by the applicable law or underlying 
legal document, and: 
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130 CMR: DIVISION OF MEDICAL ASSISTANCE 

Trans. by E.L. 213 
Rev. 01/01/14 

MASSHEALTH: GENERAL POLICIES 
Chapter 515 
Page 515.001 (3 of 11) 

(2) As a condition of any organization serving as an authorized representative under 130 
CMR 515.001: Authorized Representative (l)(a), a provider or staff member or volunteer of 
such organization must not have a conflict of interest and must affirm that he or she will 
adhere to 42 CFR part 431, subpart F. 

Blindness - a visual impairment as defined in Title XVI of the Social Security Act. Generally, 
"blindness" means visual acuity with correction of 20/200 or less in the better eye, or a peripheral 
field of vision contracted to a 10-degree radius or less, regardless of the visual acuity. 

Burial Trust - a trust established by an individual solely for funeral expenses, burial expenses, or 
both. 

Business Day - any day during which the MassHealth agency's offices are open to serve the 
public. 

Caretaker Relative - an adult who is the primary caregiver for a child, is related to the child by 
blood, adoption, or marriage, or is a spouse or former spouse of one of those relatives, and lives in 
the same home as that child, provided that neither parent is living in the home. 

Case ilc- the permanent collection of written documents and electronic information required to 
determine eligibility and to provide benefits to applicants and members. 

ertiiicd Application ounsclor ( A ) - an individual who is certified by the MassHealth 
agency and the Connector to provide assistance in completing applications and renewal fonns. 

Citizen - see 130 CMR 518.002: U.S. Citizens. 

Conrn10nwealtb Health Insurance Connector Authority, Health Connector. or onnector - the 
entity established pursuant to M.G.L. c. 176Q § 2. 

ommunily Resident - a person who lives in a noninstitutional setting in the community. 

'ompetent Medic::tl. Aulhmity - a physician or psychiatrist licensed by any state, a psychologist 
licensed by the Commonwealth of Massachusetts, or both. 

Connector cu·e - The program administered by the Health Connector pursuant to M .G.L. c. l 76Q 
to provide premium assistance payments and points-of-service cost-sharing subsidies to eligible 
individuals enrolled in health plans. 
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Trans. by E.L. 213 
Rev. 01/01/14 

Chapter 515 
Page 515.001 (4of11) 

130 CMR: DIVISION OF MEDICAL ASSISTANCE 

MASSHEAL TH: GENERAL POLICIES 

Countable Income - the types of income that are considered in the determination of eligibility. 

ountable-lnc me Amount- gross income less certain business expenses and income deductions. 

Couple - two persons married to each other according to the laws of the Commonwealth of 
Massachusetts. 

overage Date - the date medical coverage begins. 

overage Type - a scope of medical services, other benefits, or both that is available to members 
who meet specific eligibility criteria. MassHealth coverage types include the following: 
MassHealth Standard (Standard), MassHealth Limited (Limited), MassHealth Family Assistance 
(Family Assistance), MassHealth Senior Buy-In (Senior Buy-In), and MassHealth Buy-In (Buy
In). The scope of services or covered benefits for each coverage type is found at 130 CMR 
450.105: Coverage Types. 

uring of a Trnnsfer - the return, following the transfer for less than fair-market value of a 
portion of, or the full uncompensated value of, a resource to the individual. 

Day - a calendar day unless a business day is specified. 

Deductible - the total dollar amount of incurred medical expenses that an applicant whose income 
exceeds MassHealth income standards must be responsible for before the applicant is eligible for 
MassHealth, as described at 130 CMR 520.028: Eligibility for a Deductible. 

Dednctible Period - a specified six-month period within which an applicant for MassHealth, 
whose income exceeds MassHealth income standards, may become eligible through incurred 
and/or paid medical expenses equaling or exceeding the deductible of the applicant or the spouse. 

Disability Determination Un it - a unit that consists of physicians and disability evaluators who 
determine permanent and total disability using criteria established by the Social Security 
Administration under Title XVI, and criteria established under state law. This unit may be a part 
of a state agency or under contract with a state agency. 

Disabled - having a permanent and total disability. 

Eli gibi lity Process - activities conducted for the purpose of determining, redetermining, and 
maintaining the eligibility of a MassHealth applicant or member. 
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Fair Hearing- an administrative, adjudicatory proceeding conducted according to 130 CMR 
610.000: MassHealth: Fair Hearing Rules to determine the legal rights, duties, benefits, or 
privileges of applicants and members. 

Fair-Market Value - an estimate of the value of a resource if sold at the prevailing price. For 
transferred resources, the fair-market value is based on the prevailing price at the time of transfer. 

Family Group - a family, couple, or individual. 

Federal Pove1ty Level (FPL) - income standards issued annually in the Federal Register to 
account for the last calendar year's increase in prices as measured by the Consumer Price Index. 

Fee-for-Service - a method of paying for medical services provided by any MassHealth 
participating provider with no limit on provider choice. 

Global Dev l pmental Skills - a child's average developmental skill level, taking into account the 
physical, psychological, motor, intellectual, emotional, communicative, and social aspects of the 
child's functional capabilities. 

Grantor - an individual or spouse who creates a trust. 

Gross lncome - the total money earned or unearned, such as wages, salaries, rents, pensions, or 
interest, received from any source without regard to deductions. 

Guardian - an individual or entity appointed as guardian by the probate and family court under 
the provisions ofM.G.L. c. 201. 

Guardianship Fees and Related Expenses - fees for guardianship services and incurred expenses 
that are essential to enable an incompetent applicant or member to gain access to or consent to 
medical treatment. 

Hea lth Jnsurance - coverage of health-care services by a health-insurance company, a hospital
service corporation, a medical-services corporation, a managed care organization, or Medicare. 
Coverage of health-care services by MassHealth, Health Safety Net (HSN), or Children's Medical 
Security Plan (CMSP) is not considered health insurance. 
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H:eallh afety Net (HSN)- a source of funding for certain health care under 101 CMR 613.00: 
Health Safety Net Eligible Services and 614.00: Health Safety Net Payments and Funding. 

lncarccration - the confinement in a penal institution of an individual. An individual is not 
incarcerated if he or she is on parole, probation, or home release, and does not return to the 
institution for overnight stays. 

Lncome Deductions - specified deductions, as described in 130 CMR 520.011: Standard Income 
Deductions through 520.014: Long-Term-Care Earned-Income Deductions that may be made 
from the gross income of an applicant or member. 

lncompe!" nt Applicant or Member - an applicant or member who has been adjudicated as 
incompetent and in need of a guardian by the probate and family court under the provisions of 
M.G.L. c. 201. 

Institution (Medical) - a public or private facility providing acute, chronic, or long-term care, 
unless otherwise defined within 130 CMR 515.000 through 522.000: Other Division Programs. 
This includes acute inpatient hospitals, licensed nursing facilities, state schools, intermediate-care 
facilities for the mentally retarded, public or private institutions for mental diseases, freestanding 
hospices, and chronic-disease and rehabilitation hospitals. 

Institutional.ization - placement of an individual in one or more medical institutions, where 
placement lasts or is expected to last for a continuous period of at least 30 days. 

lnLerpreter - a person who translates for an applicant or member who has limited English 
proficiency or a hearing impairment. 

Irrevocab le Tmst - a trust that cannot be in any way revoked by the grantor. 

JoinLly Held Resources - resources that are owned by an individual in common with another 
person or persons in a joint tenancy, tenancy-in-common, or similar arrangement. 

Lawfull.y Present Tmmigrants - see 130 CMR 518.003(A): Lawfully Present Immigrants. 

Life Estate - a life estate is established when all of the remainder legal interest in a property is 
transferred to another, while the legal interest for life rights to use, occupy, or obtain income or 
profits from the property is retained. 
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Limited English ProOciency - persons who are unable to communicate effectively in English 
because their primary language is not English and they have not developed fluency in the English 
language. 

Look-Back Peri d - a period of consecutive months that the MassHealth agency may review for 
transfers of resources to determine if a period of ineligibility for payment of nursing-facility 
services should be imposed. 

Lump-Sum Payment - a one-time only payment that represents either a windfall payment, or the 
accumulation of recurring countable income, such as retroactive unemployment compensation or 
federal veterans' retirement benefits. 

MassHea lth Agency- the Executive Office of Health and Human Services in accordance with the 
provisions ofM.G.L. c. l 18E. 

Medical Benefits -payment for medical services provided to a MassHealth member. 

Member - a person determined by the MassHealth agency to be eligible for MassHealth. 

Navigator - an individual who is certified by the Health Connector to assist an applicant with 
electronic and paper applications to establish eligibility and enroll in coverage through the Health 
Connector. In addition, a navigator provides outreach and education about insurance options 
offered through the Health Connector. 

Nonquali fied Individua ls Lawfully Present - see 130 CMR 5 l 8.003(A)(3): Nonqualified 
Individuals Lawfully Present. 

Nomruafrfied Person Residing under olor of Law (nonquaJifiecl PRU COL) - see 130 CMR 
5 l 8.003(C): Nonqualified Persons Residing under Color of Law (nonqualified PR UCO Ls). 

Nursing-FaciJ ity Resident - an individual who is a resident of a nursing facility, is a resident in 
any institution, including an intermediate-care facility for the mentally retarded (ICF/MR), for 
whom payment is based on a level of care equivalent to that received in a nursing facility, is in an 
acute hospital awaiting placement in a nursing facility, or lives in the community and would be 
institutionalized without community-based services provided in accordance with 130 CMR 
5 l 9.007(B): Home- and Community Based Services Waiver. 
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Other Noncitizens - see 130 CMR 5 l 8.003(D): Other Noncitizens. 

Patient-Paid Amount - the amount that a member in a long-term-care facility must contribute to 
the cost of care under the laws of the Commonwealth of Massachusetts. 

Period oflndigibjlily- the period of time during which the MassHealth agency denies or 
withholds payment for nursing-facility services because the individual has transferred resources 
for less than fair-market value. 

Pennanenl and Total isability - a disability as defined under Title XVI of the Social Security 
Act or under applicable state laws. 

(1) For Adu lts and 18-Year-Olds. 
(a) The condition of an individual, 18 years of age or older, who is unable to engage in 
any substantial gainful activity by reason of any medically determinable physical or 
mental impairment that 

(i) can be expected to result in death; or 
(ii) has lasted or can be expected to last for a continuous period of not less than 12 
months. 

(b) For purposes of 130 CMR 515.001: Permanent and Tola] Disability, an individual 18 
years of age or older is determined to be disabled only if his or her physical or mental 
impairments are of such severity that the individual is not only unable to do his or her 
previous work, but cannot, considering age, education, and work experience, engage in 
any other kind of substantial gainful work that exists in the national economy, regardless 
of whether such work exists in the immediate area in which the individual lives, whether 
a specific job vacancy exists, or whether the individual would be hired if he or she 
applied for work. "Work that exists in the national economy" means work that exists in 
significant numbers, either in the region where such an individual lives or in several 
regions of the country. 

(2) For Children Younger Than 18 Years Old. The condition of an individual younger than 
18 years old who has any medically determinable physical or mental impairment, or 
combination of impairments, that causes marked and severe functional limitations, as defined 
in Title XVI of the Social Security Act, and can be expected to cause death or can be 
expected to last for a continuous period of not less than 12 months. Disability for children 
eligible for MassHealth CommonHealth under 130 CMR 519.0 l 2(B): Certain 
Institutionalized Immigrant Children is detennined in accordance with the definition for 
pe1manent and total disability for children younger than 18 years old in 130 CMR 501.001: 
Definition of Terms. 
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Personal Needs Al Iowan e CPNA) - the designated portion of monthly income that a person in 
long-term care is allowed to retain for personal expenses. In some instances, the MassHealth 
agency pays all or a portion of the PNA to the member. The PNA must not be used for payment 
of any item included in the daily rate at the long-term-care facility. 

Personal Needs Allowance (PNA) Accoul1t - an account administered by a long-te1m-care facility 
on behalf of a member. Regulations regarding the administration of PNA accounts are contained 
in 130 CMR 456.601: Personal Needs Allowance Account through 456.615: Annual Accounting 
to the Division of PNA Balance. 

Pooled Trust - a trust that meets all the following criteria as determined by the MassHealth 
agency. 

(1) The trust was created by a nonprofit organization. 
(2) A separate account is maintained for each beneficiary of the trust, but the assets of the 
trust are pooled for investment and management purposes. 
(3) The account in a pooled trust was created for the sole benefit of the individual by the 
individual, the individual's parents or grandparents, or by a legal guardian or court acting on 
behalf of the individual. 
(4) The trust provides that the Commonwealth of Massachusetts will receive amounts 
remaining in the account upon the death of the individual up to the amount paid by the 
MassHealth agency for services to the individual. The trust may retain reasonable and 
appropriate amounts as determined by the MassHealth agency. 
(5) The individual was disabled at the time his or her account in the pool was created. 

Premium Tax :redit - payment made pursuant to 26 U.S.C. § 36B on behalf of an eligible 
individual to reduce the costs of a health benefit plan premium to the individual. 

Pro.missory Note - a written promise to pay another. 

Protected Noncitizens - see 130 CMR 5 l 8.003(B): Protected Noncitizens. 

Qualified Heallh IJlan (QHP) - a health plan licensed under M.G.L. chs. 175, l 76A, 176B, or 
l 76G that has received the Commonwealth Health Insurance Connector's Seal of Approval as 
meeting the criteria under 45 CFR §155.1000 and is offered through the Health Connector in 
accordance with the provisions of 45 CFR §155.1010. 

Qua! ified Noncitizcns - see 130 CMR 5 l 8.003(A)(l ): Qualified Noncitizens . 

Qualified Noncitizens Barred - see 130 CMR 518.003(A)(2): Qualified Noncitizens Barred. 

Quality Conlrol - a system of continuing review to measure the accuracy of eligibility decisions. 
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Rcapplicati n - the MassHealth agency's reopening of the application process when the 
application has been denied pursuant to 130 CMR 516.00l(D): Receipt of Corroborative 
Information. 

Redetermination - a review of a member's circumstances to establish whether or not he or she 
remains eligible for benefits. 

Resources - all income and assets owned by the individual or the spouse. For the purposes of 
determining eligibility, resources include income and assets to which the individual or the spouse 
is or would be entitled whether or not they are actually received. This term has the same meaning 
as "assets" as defined in 42 U.S.C. 1396p(e)(l). 

Reverse Mortgage - a loan on the equity value of a house paid in installments by a lender to the 
homeowner who is 60 years of age or older. 

Revocable Trust - a trust whose te1ms allow the grantor to take action to regain any of the 
property or funds in the trust. 

Senior Application or Application - the request for health benefits for an individual who is 65 
years of age and older, or not living in the community that is received by the MassHealth agency 
and includes all required information and a signature by the applicant or his or her authorized 
representative. 

enior are Organization - an organization that participates in MassHealth under a contract with 
the MassHealth agency and Centers for Medicare & Medicaid Services (CMS) to provide a 
comprehensive network or medical, health-care, and social-service providers that integrates all 
components of care, either directly or through subcontracts. Senior care organizations are 
responsible for providing enrollees with the full continuum of Medicare- and MassHealth-covered 
services. 

Skilled-Nursing Services - the planning, provision, and evaluation of goal-oriented nursing care 
that requires specialized knowledge and skills acquired under the established curriculum of a 
school of nursing approved by a board ofregi stration in nursing. Such services include only those 
services that must be provided by a registered nurse, a licensed practical nurse, or a licensed 
vocational nurse. 
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Special-Needs Trust - a special-needs trust is one that meets all the following criteria as 
determined by the MassHealth agency. 

( 1) The trust was created for a disabled individual younger than 65 years old. 
(2) The trust was created for the sole benefit of the individual by the individual's parent, 
grandparent, legal guardian, or a court. 
(3) The trust provides that the Commonwealth of Massachusetts will receive amounts 
remaining in the account upon the death of the individual up to the amount paid by the 
MassHealth agency for services to the individual. 
(4) When the member has lived in more than one state, the trust must provide that the funds 
remaining upon the death of the member are distributed to each state in which the member 
received Medicaid based on each state's proportionate share of the total amount of Medicaid 
benefits paid by all states on the member's behalf. 

Spouse - a person married to the applicant or member according to the laws of the 
Commonwealth of Massachusetts. 

Stream oflncome - income received on a regular basis. 

Substantial Gainfu l Aclivity - generally, employment that provides a set amount of gross earnings 
as determined by the Social Security Administration (SSA) under Title XVI of the Social Security 
Act. 

Supplemental Security Jni;omc CSSl) Program - a program that provides financial assistance to 
needy persons who are 65 years of age or older, blind, or disabled. This program is established 
under Title XVI of the Social Security Act and is administered by the Social Security 
Administration. Such persons automatically receive MassHealth. 

Tax Dependent - a qualifying child or qualifying relative, other than the taxpayer or spouse, who 
entitles the taxpayer to claim a dependency exemption. An individual who files a return but is 
claimed as a dependent by someone else is still a tax dependent. 

Tax Fi lcr - any individual, including his or her spouse if married filing jointly, who intends to file 
a federal tax return for the year in which a member of the tax household is seeking or receives 
benefits and who claims an exemption for him or herself. An individual who files a return but is 
claimed as a dependent by someone else is still a tax dependent. 

Tax Household- all members who are claimed on the tax return, including the tax filer(s) and all 
dependents. 
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Third Patty - any individual, entity, or program that is or may be responsible to pay all or part of 
the expenditures for medical benefits. 

Trust - a legal device satisfying the requirements of state law that places the legal control of 
property or funds with a trustee. It also includes, but is not limited to, any legal instrument, 
device, or arrangement that is similar to a trust, including transfers of property by a grantor to an 
individual or a legal entity with fiduciary obligations so that the property is held, managed, or 
administered for the benefit of the grantor or others. Such arrangements include, but are not 
limited to, escrow accounts, pension funds, and similar devices as managed by an individual or 
entity with fiduciary obligations. 

Trustee - any individual or legal entity that holds or manages a trust. 

UncompeosaLed Value - the difference between the fair-market value of the resource or interest in 
the resource at the time of transfer less any outstanding debts and the actual amount the individual 
received for the resource. The MassHealth agency uses the uncompensated value in the 
calculation of the period of ineligibility. 

515.002: Introduction to MassHealth 

(A) The MassHealth agency is responsible for the administration and delivery of health-care 
services to low- and moderate-income individuals and couples. 

(B) 130 CMR 515.000 through 522.000: Other Division Programs provide the MassHealth 
requirements for persons who are institutionalized, 65 years of age or older, or who would be 
institutionalized without community-based services in accordance with all applicable laws, 
including Title XIX of the Social Security Act. 

(C) 130 CMR 501.000: Health Care Reform: MassHealth: General Policies through 508.000: 
Health Care Reform: MassHealth: Managed Care Requirements provide the MassHealth 
requirements for children, young adults, parents and caretaker relatives, adults, pregnant women, 
disabled persons, persons who are HIV positive, individuals with breast or cervical cancer, and 
certain other individuals or couples who are younger than 65 years old and not institutionalized. 
These requirements are prescribed in accordance with all applicable laws, including Title XIX 
and Title XXI of the Social Security Act and MassHealth's 1115 Medicaid Research and 
Demonstration Waiver. 

(D) The MassHealth agency will determine eligibility for low-income subsidies under Medicare 
Part D, as set forth in the Medicare Prescription Drug and Improvement and Modernization Act of 
2003 and as described at 20 CFR Part 418. 

Addendum 22 



130 CMR: DIVISION OF MEDICAL ASSISTANCE 

Trans. by E.L. 213 
Rev. 01/01/14 

MASSHEAL TH: GENERAL POLICIES 
Chapter 515 
Page 515.012 (1 of 2) 

(2) Protection of non-trust property described in 130 CMR 515.011 (G)( I) is limited to 
circumstances when it passes from an Indian, as defined in section 4 of the Indian Health 
Care Improvement Act, to one or more relatives (by blood, adoption, or marriage), including 
Indians not enrolled as members of a tribe and non-Indians, such as spouses or stepchildren, 
that their culture would nevertheless protect as family members, to a tribe or tribal 
organization, or to one or more Indians. 

515.012: Real Estate Liens 

(A) Liens. A real estate lien enables the MassHealth agency to recover the cost of medical 
benefits paid or to be paid on behalf of a member. Before the death of a member, the MassHealth 
agency will place a lien against any property in which the member has a legal interest, subject to 
the following conditions: 

( 1) per court order or judgment; or 
(2) without a court order or judgment, if all of the following requirements are met: 

(a) the member is an inpatient receiving long-term or chronic care in a nursing facility or 
other medical institution; 
(b) none of the following relatives lives in the property: 

(i) a spouse; 
(ii) a child younger than 21 years old, or a blind or permanently and totally disabled 
child; or 
(iii) a sibling who has a legal interest in the property and has been living in the 
house for at least one year before the member's admission to the medical institution; 

( c) the MassHealth agency determines that the member cannot reasonably be expected to 
be discharged from the medical institution and return home; and 
( d) the member has received notice of the MassHealth determination that the above 
conditions have been met and that a lien will be placed. The notice includes the member's 
right to a fair hearing. 

(B) Rccovc1y. If property against which the MassHealth agency has placed a lien under 
130 CMR 515.012(A) is sold during the member's lifetime, the MassHealth agency may recover 
all payment for services provided on or after April 1, 1995. This provision does not limit the 
MassHealth agency's ability to recover from the member's estate in accordance with 
130 CMR 515.011. 
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(C) Excepti 11 . No recove1y for nursing-facility or other long-term-care services may be made 
under 130 CMR 515.012(B) if the member 

( 1) was institutionalized; 
(2) notified the MassHealth agency that he or she had no intention of returning home; and 
(3) on the date of admission to a long-term-care institution had long-term-care insurance 
whose coverage met the requirements of 130 CMR 515 .014 and the Division oflnsurance 
regulations at 211CMR65.09(l)(e)(2). 

(D) Repayment Deferred. 
(1) In the case of a lien on a member's home, repayment under 130 CMR 515.012 is not 
required while any of the following relatives are still lawfully living in the property: 

(a) a sibling who has been living in the property for at least one year before the 
member's admission to the nursing facility or other medical institution; or 
(b) a son or daughter who 

(i) has been living in the property for at least two years immediately before the 
member was admitted to a nursing facility or other medical institution; 
(ii) establishes to the satisfaction of the MassHealth agency that he or she provided 
care that permitted the parent to live at home during the two-year period before 
institutionalization; and 
(iii) has lived lawfully in the property on a continual basis while the parent has been 
in the institution. 

(2) Repayment from the estate of a member that would otherwise be recoverable under any 
regulation is still required even ifthe relatives described in 130 CMR 515.012(D) are still 
living in the property. 

(E) Dissolution. The MassHealth agency will discharge a lien placed against property under 130 
CMR 515.012(A) if the member is released from the medical institution and returns home. 

(F) VeriJfoation. The applicant or member must cooperate in providing verification as to whether 
the conditions under 130 CMR 515.012(A) exist, and in providing any info1mation necessmy for 
the MassHealth agency to place a lien. 

(G) Record ing Fee. The MassHealth agency is not required to pay a recording fee for filing a 
notice of lien or encumbrance, or for a release or discharge of a lien or encumbrance under 130 
CMR 515 .012. 
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(f) why the applicant or member is listed on the account; 
(4) certification ofownership; 
(5) financial-institution records indicating the establishment of an account that accurately 
reflect the ownership interest of funds from the joint account; 
(6) other documentation that indicates ownership, asset value, and restrictions on access; 
(7) a notarized affidavit, sworn to under penalty of perjury, signed by all owners of the 
asset, and attesting to the distribution of ownership; or 
(8) the self-declaration of the individual who is applying solely for MassHealth Buy-in, as 
described at 130 CMR 519.011 (B): MassHealth Buy-in for Qualifying Individuals . The 
MassHealth agency may, at its discretion, request additional verification. 

520.006: Inaccessible Assets 

(A) .Definition. An inaccessible asset is an asset to which the applicant or member has no legal 
access. The MassHealth agency does not count an inaccessible asset when determining 
eligibility for MassHealth for the period that it is inaccessible or is deemed to be inaccessible 
under 130 CMR 520.006. 

(B) Examples of Inaccessible Assets. Inaccessible assets include, but are not limited to 
(1) property, the ownership of which is the subject of legal proceedings (for example, 
probate and divorce suits); and 
(2) the cash-surrender value oflife-insurance policies when the policy has been assigned 
to the issuing company for adjustment. 

(C) Date of Accessibility. The MassHealth agency considers accessible to the applicant or 
member all assets to which the applicant or member is legally entitled 

( 1) from the date of application or acquisition, whichever is later, ifthe applicant or member 
does not meet the conditions of 130 CMR 520.006(C)(2)(a) or (b); or 
(2) from the period beginning six months after the date of application or acquisition, 
whichever is later, if 

(a) the applicant or member cannot competently represent his or her interests, has no 
guardian or conservator capable ofrepresenting his or her interests, and the authorized 
representative (which may include a provider) of such applicant or member is making a 
good-faith effort to secure the appointment of a competent guardian or conservator; or 
(b) the sole trustee of a Medicaid Qualifying Trust, under 130 CMR 520.022(8), is one 
whose whereabouts are unknown or who is incapable of competently fulfilling his or her 
fiduciary duties, and the applicant or member, directly or through an authorized 
representative (which may include a provider), is making a good-faith effort to contact 
the missing trustee or to secure the appointment of a competent trustee. 

520.007: 'ou111able Assets 

Countable assets are all assets that must be included in the determination of eligibility. 
Countable assets include assets to which the applicant or member or the spouse would be entitled 
whether or not these assets are actually received when failure to receive such assets results from 
the action or inaction of the applicant, member, spouse, or person acting on his or her behalf. 
In determining whether or not failure to receive such assets is reasonably considered to result 
from such action or inaction, the MassHealth agency considers the specific circumstances 
involved. The applicant or member and the spouse must verify the total value of countable 
assets. However, ifhe or she is applying solely for MassHealth Buy-in, as described at 130 CMR 
519.01 I (8) : MassHea/th Buy-in for Qualifying Individuals, verification is required only upon 
request by the MassHealth agency. 130 CMR 520.007 also contains the verification 
requirements for certain assets . The assets the MassHealth agency considers include, but are not 
limited to, the following. 

(A) Cash. 
(I) Defin ition. Cash is defined as currency, checks, and bank drafts in the possession of or 
available lo the applicant, member, or spouse. 
(2) Verification. The applicant's or member's declaration on the application or 
redetermination fom1 stating the amount of cash avai lable to him or her is sufficient 
verification. 
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(B) B1mk Accounts. 
(I) Dc linilion. Bank accounts are defined as deposits in a bank, savings and loan 
institution, credit union, or other financial institution. Bank accounts may be in the fonn of 
savings, checking, or trust accounts, ten11 certificates, or other types of accounts. 
(2) Determinat ion or Ownership and Acccss!bilily. The MassHealth agency considers funds 
in a bank account available only to the extent that the applicant or member has both 
ownership of and access to such funds . The MassHealth agency detennines the ownership 
of and access to the funds in accordance with 130 CMR 520.005 and 520.006. 
(3) VeriJication or Account Balances. The MassHealth agency requires verification of the 
current balance of each account at application, during eligibility review, and at times of 
reported change. 

(a) Noninstitutionalized individuals excluding the individuals described at 130 CMR 
519.007(8): Home- and Community-based Services Waiver Frail Elder must verify the 
amount on deposit by bank books or bank statements that show the bank balance within 
45 days of the date of application or the date that the eligibility review is received in a 
MassHealth Enrollment Center or outreach site. 
(b) Nursing-facility residents as described at 130 CMR 515.001: Definition of Terms 
must verify the amount on deposit by bank books or bank statements that show the 
current balance and account activity during the look-back period. 
(c) If during an eligibility review the member states either orally or in writing that an 
account other than a checking account contains a balance of $25 or less, the MassHealth 
agency does not require verification provided that, in combination with other countable 
assets, it would not affect continued eligibility. 
(d) If lack of either access to or ownership of funds in an account is verified, the 
MassHealth agency will not consider the funds a countable asset. 

(C) Indi vidua l Relirenienl Accounts, Keogh Plans and Pension Funds . 
(I) Individual Retirement Accounts. An Individual Retirement Account (IRA) is a tax
deductible savings account that sets aside money for retirement. Funds in an IRA are 
counted as an asset in their entirety less the amount of penalty for early withdrawal. 
(2) Keogh Plaas . A Keogh Plan is a retirement plan established by a self-employed 
individual. A Keogh Plan may be established for the self-employed individual alone or for 
the self-employed individual and his or her employees. If the Keogh Plan was established 
for the self-employed individual alone, the funds in the Plan are counted as an asset in their 
entirety less the amount of penalty for early withdrawal. If the Keogh Plan was established 
for employees other than the spouse of the applicant or member, the MassHealth agency does 
not count the funds as an asset. 
(3) Pension Funds . A pension fund is a retirement plan established by an employer to 
provide benefit payments to employees upon retirement or disability. Pension funds that are 
being set aside by an individual's current employer are not countable as an asset. Pension 
funds from an individual's former employer are countable in their entirety less any penalties 
for withdrawal provided such funds are accessible. (See 130 CMR 520.006.) 

(D) Securities. Securities include, but are not limited to, stocks, bonds, options, futures 
contracts, debentures, mutual funds including money-market mutual funds, and other 
financial instruments. Trad able securities are valued at the most recent closing-bid price, and 
nontradable securities are valued at current equity value. A security for which there is no 
market value or that is inaccessible in accordance with 130 CMR 520.006 is noncountable. 

(E) 'ash-surrender Value of Lire- insurance Policies. 
( 1) The cash-surrender value of a life-insurance policy is the amount of money, if any, that 
the issuing company has agreed to pay the owner of the policy upon its cancellation. An 
individual may adjust the cash-surrender value oflife insurance to meet the asset limit. The 
MassHealth agency will consider the cash-surrender-value amount an inaccessible asset 
during the adjustment period. 
(2) If the total face value of all countable life-insurance policies owned by the applicant, 
member, or spouse exceeds $1,500, the total cash-surrender value of all policies held by that 
individual is countable. The MassHealth agency does not count the face value of burial 
insurance and the face value of life-insurance policies not having cash-surrender value (for 
instance, tem1 insurance) in detennining the total face value oflife-insurance policies. Burial 
insurance is insurance whose terms specifically provide that the proceeds can be used only 
to pay the burial expenses, funeral expenses, or both of the insured. 
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(F) Vehicles as ountable Asset.. 
(I) Requiremen ts. In detern1ining the assets of an individual (and the spouse, if any), the 
countability of a vehicle is detern1ined as follows. 

(a) One vehicle per household is noncountable regardless of its value if it is for the use 
of the eligible individual or couple or a member of the eligible individual's or couple's 
household. 
(b) The equity value of all other vehicles is a countable asset. 

(2) Exem ption. 
(a) TI1ree-mon1b Exempt ion. The MassHealth agency does not count the value of 
nonexempt vehicles exceeding the asset limit for three calendar months provided the 
applicant or member signs an agreement with the MassHealth agency to dispose of the 
vehicles at fair-market value. 
(b) t\ddiliona l Exemption for Good ·ause. The MassHealth agency may grant an 
additional three-month extension ifthe disposition was prevented by an event beyond the 
control of the individual who was making a good-faith effort to dispose of the property 
during the initial three-month period. 
(c) Proceeds. The proceeds from the sale of the vehicle after payment ofloans or other 
encumbrances and expenses of sale such as taxes, fees, and advertising costs are a 
countable asset in the month received and in subsequent months. The equity value of a 
vehicle that has not been sold three calendar months after the date of the written 
agreement (or six calendar months after the date of the written agreement if an extension 
has been granted) is a countable asset. 
(d) Equity Value. Equity value is determined by subtracting the balance of any loans, 
liens, encumbrances, and expenses of sale, such as taxes, fees, and advertising costs, 
from the fair-market value of the vehicle. 
(e) fair-market Value. Fair-market value is the price for which the vehicle will sell on 
the open market. 
(t) Verification. The applicant or member must verify the fair-market value and equity 
value of all vehicles. Verification must be a written document providing reasonable 
evidence of value. Acceptable verification includes, but is not limited to, the following: 

I. the wholesale value (for cars and trucks) and finance value (for recreational 
vehicles) tables in the most recent vehicle valuation book that is used by the 
MassHealth agency; 
2. the low value in an older car valuation book (for cars and trucks). If the car or 
truck is too old to be listed in an older car valuation book, the MassHealth agency 
will assign a value of $250; 
3. the written appraisal of a licensed automobile dealer who deals with classic, 
custom-made, or antique vehicles, if the vehicle is considered a classic, custom
made, or antique; or 
4. for recreational vehicles, the projected loan value as quoted by a bank or other 
lending institution; documents showing the value of the vehicle for insurance 
purposes; or a written estimate of the cash value of the vehicle from a licensed 
recreational vehicle dealer. 

(g) SpecialJy Equipped Vehicles. Special equipment for the handicapped, other optional 
equipment, or low mileage do not increase the value of the vehicle. 

(0) Real Estate. 
(1) Real fo;ta le As a 011nlabll! Asscl. All real estate owned by the individual and the 
spouse, with the exception of the principal place of residence as described in 
130 CMR 520.008(A), is a countable asset. The principal place of residence is subject to 
allowable limits as described in 130 CMR 520.007(0)(3). Business or nonbusiness property 
as described in 130 CMR 520.008(0) is a noncountable asset. 
(2) Nine-month Exemption. The value of such real estate is exempt for nine calendar 
months after the date ofnotice by the MassHealth agency, provided that the individual signs 
an agreement with the MassHealth agency within 30 days after the date of notice to dispose 
of the property at fair-market value. The MassHealth agency will extend the nine-month 
period as long as the individual or the spouse continues to make a good-faith effort to sell, 
as verified in accordance with 130 CMR 520.007(0)(4). 
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(3) fa ir-market Value am! EyuiLy Value. The fair-market value and equity value of all 
countable real estate owned by the individual and the spouse must be verified at the time of 
application and when it affects or may affect eligibility. For applications received on or after 
January I, 2006, equity interest in the principal place of residence exceeding $750,000 
renders an individual ineligible for payment of nursing facility and other long-tem1-care 
services, unless the spouse of such individual or the individual's child who is younger than 
21 years old or who is blind or pemrnnently and totally disabled resides in the individual 's 
home. The allowable equity interest amount will be adjusted annually, beginning in January 
2011. The adjustment will be based year-to-year on the percentage increase in the Consumer 
Price Index. 

(a) The applicant or member must verify the fair-market value by a copy of the most 
recent tax bill or the property tax assessment that was most recently issued by the taxing 
jurisdiction, provided that this assessment is not one of the following: 

1. a special purpose assessment; 
2. based on a fixed-rate-per-acre method; or 
3. based on an assessment ration or providing only a range. 

(b) In the event that a current property-tax assessment is not available or the applicant 
or member wishes to rebut the fair-market value detennined by the MassHealth agency, 
a comparable market analysis or a written appraisal of the value of the property from a 
knowledgeable source will establish the fair-market value. A knowledgeable source is 
a licensed real-estate agent or broker, a real-estate appraiser, an official of a bank, a 
savings-and-loan association, or a similar lending organization, or an official of the local 
real-estate tax jurisdiction. 
(c) A copy of the loan instruments or other binding documents that show evidence of 
the payment schedule and the outstanding balance of the loan will verify the equity value 
of the property. 
( d) The MassHealth agency may waive the period of ineligibility due to excess equity 
value in real estate if the individual meets the conditions described at 130 CMR 
520.007(0)(13). 

(4) Good- faith Efforl to Sel l Real · tale. The individual or the spouse must verify his or 
her good-faith effort to dispose of countable real estate by evidence such as advertisements 
or documentation of the listing of the real estate with licensed real-estate agents or brokers, 
including a report of any offer from prospective buyers. The MassHealth agency will 
tenninate eligibility if, at any time, the individual rejects a reasonable offer to buy the real 
estate. An offer to buy real estate is considered reasonable if it is at least two-thirds of the 
fair-market value, unless the individual proves otherwise to the MassHealth agency's 
satisfaction. 
(5) Proceeds rrom Lhe Sale of Real Estate. The proceeds from the sale of the real estate, 
after the payment ofloans, liens, or other encumbrances, and expenses of sale such as taxes, 
fees, and advertising costs, are a countable asset in the month received and in subsequent 
months. 
(6) Right to Recovery. If a member fails to report the acquisition of real estate within ten 
days after taking title to the real estate and the equity value of the real estate, when added to 
all other countable assets, exceeds the MassHealth asset standard, the MassHealth agency has 
the right to recover overpayment in accordance with 130 CMR 515.010: Recove1y of 
Overpayment of Medical Benefits and to initiate any and all other legal remedies available. 
(7) former !Jome of a ommu1lity-bascd Indiv idua l. If an applicant or member (or spouse, 
if any) moves out of his or her home for reasons other than institutionalization without the 
intent to return, the home, wheth er or not held in trust, becomes a countable asset because 
it is no longer used as the individual's principal place of residence. The fonn er home is 
subject to the requirements described in 130 CMR 520.007(G)(2). 
(8) Fonner Home of an Institutionalized Individual. If an applicant or member moves out 
of his or her home to enter a medical institution , the MassHealth agency considers the former 
home a countable asset that is subject to 130 CMR 520.007(G)(2), provided all of the 
following conditions are met. If the former home ofa nursing-facility resident as defined in 
130 CMR 515 .001 : Definition of Terms is placed in a trust, the MassHealth agency will 
apply the trust rules in accordance with 130 CMR 520.021 through 520.024. 

(a) The individual is institutionalized as defined in l 30 CMR 515.00 I: Definition of 
Terms. 
(b) None of the following relatives of the individual is living in the property: 
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I. a spouse; 
2. a chi Id who is younger than 21 years old or who is blind or permanently and 
totally disabled; 
3. a sibling who has a legal interest in the home and who was living there for a 
period of at least one year immediately before the applicant's or member's admission 
to the medical institution; 
4. a son or daughter who was living in the applicant's or member's home for a period 
of at least two years immediately before the date of the applicant's or member's 
admission to the medical institution, and who establishes to the satisfaction of the 
MassHealth agency that he or she provided care to the applicant or member that 
permitted him or her to live in the home rather than in a medical institution; or 
5. a dependent relative. A dependent relative is any of the following who has any 
kind of medical, financial, or other dependency: a child, stepchild, or grandchild; a 
parent, stepparent, or grandparent; an aunt, uncle, niece, or nephew; a brother, sister, 
stepbrother, or stepsister; a half brother or half sister; a cousin; or an in-law. 

(c) The applicant or member (and spouse, if any) moves out of his or her home without 
the intent to return. 
( d) The applicant or member does not own long-tenn-care insurance with coverage that 
meets the requirements of 130 CMR 515.014: Long-term-care insurance Minimum 
Coverage Requirements for MassHealth Exemptions and the Division of Insurance 
regulations at 211 CMR 65.09(1)(e)2. 

(9) Verification of Dependency and Residence of Relative Living in the Former Home. 
(a) Relationship. The institutionalized individual must verify his or her relationship to 
the relative living in the former home by birth certificates, marriage licenses, or any other 
documents necessary to establish the relationship. 
(b) Dependency. The institutionalized individual must verify the relative's dependency 
on the institutionalized individual by a signed statement from the relative attesting to the 
existence and duration of the dependency. The MassHealth agency may require 
additional evidence if the relative's claim of dependency is questionable or self
contradictory. 
(c) Residence. The institutionalized individual must verify the relative's residence in 
his or her former home only if there is conflicting or contradictory evidence regarding the 
relative's residence. 

(10) Op Li on lo Liquidate lo Pay for Medical 'are. Instead of selling the countable former 
home, the individual may liquidate its equity value to pay for his or her medical care. If the 
individual chooses this option, the home will be noncountable until the equity value is 
liquidated, but not longer than nine calendar months after the date of the MassHealth 
agency's notice. 
(11) Undue Hardship: Joint ly Owned Assets. 

(a) The MassHealth agency will continue to exclude otherwise countable property, 
including a former home, when it is jointly owned and the sale of the property by an 
individual would cause the other owners to lose housing. 
(b) Loss of housing would result when the property serves as the principal place of 
residence for one (or more) of the other owners, and sale of the property would result in 
loss of that residence, and no other housing would be readily available for the displaced 
other owner. lfundue hardship as defined in J 30 CMR 520.007(G)(J I) ceases to exist, 
the property becomes a countable asset. 

( 12) Lien. The MassHealth agency will place a lien before the death of a member against 
any real estate in which the member has a legal interest. This lien will be placed only if all 
of the conditions of 130 CMR 5 J 5.012: Real Es/ale Liens are met. 
(13) Waiv1.:rof1he Period oflnelig1bili1y Due to Excess "guity Value in the Pnnc1pul Place 
of Residence Causing Undue Hardship. 

(a) The MassHealth agency may waive the denial of payment of long-tenn-care services 
for excess equity value in the principal place ofresidence if ineligibility would cause the 
individual undue hardship when the following conditions exist: 

I. the denial oflong-tem1-care services would deprive the nursing-facility resident 
of medical care such that his or her health or life would be endangered, or the 
nursing-facility resident would be deprived of food, shelter, clothing, or other 
necessities such that he or she would be at risk of serious deprivation; and 
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2. the institution has notified the nursing-facility resident of its intent to initiate 
discharge the resident because the resident has not paid for his or her 
institutionalization; and 
3. there is no less costly noninstitutional alternative available to meet the nursing
facility resident's needs. 

(b) Undue hardship does not exist when imposition of the period of ineligibility would 
merely inconvenience or restrict the nursing-facility resident without putting the nursing
facility resident at risk of serious deprivation. 
(c) Where the MassHealth agency has issued a denial notice based on the equity value 
in the principal place of residence, the individual may request a hardship waiver. 

I. The individual must submit a written request for consideration of undue hardship 
and supporting documentation to the MassHealth Enrollment Center listed on the 
notice of denial within 15 days after the date on the notice. 
2. Within 30 days after the date of the request, the MassHealth agency informs the 
individual in writing of the decision and of the right to a fair hearing. The 
MassHealth agency extends this 30-day period if the MassHealth agency requests 
additional documentation or if extenuating circumstances, as determined by the 
MassHealth agency, require additional time. 

(d) The nursing-facility resident may appeal the MassHealth agency undue-hardship 
decision and denial of payment oflong-tenn-care services by submitting a request for a 
fair hearing to the Office of Medicaid Board of Hearings within 30 days after the receipt 
of the MassHealth agency written undue-hardship notice, in accordance with 130 CMR 
610.000: MassHea/th: Fair Hearing Rules. If the denial occurs pursuant to 130 CMR 
520.007(G)(l3)(c)l., the nursing-facility resident may instead appeal the denial of 
eligibility for long-term-care services by submitting a request for a fair hearing to the 
Office of Medicaid Board of Hearings, in accordance with 
130 CMR 610.000: MassHealth: Fair Hearing Rules, while the resident also submits 
a written request for consideration of undue hardship. lf the request for the hardship 
waiver is later denied, the nursing-facility resident may appeal the MassHealth agency's 
undue hardship decision by submitting a request for a fair hearing to the Office of 
Medicaid Board of Hearings within 30 days after the receipt of the MassHealth agency 
written undue hardship decision notice, 1n accordance with 
130 CMR 610.000: MassHea/th: Fair Hearing Rules. 

(H) Retroactive SSJ and RSDl Benefit Payments. 
(I) Rcgu irements. Retroactive SSI and RSDI benefit payments are noncountable in the 
month of receipt and for six months after the month of receipt. Such payments must be 
readily identifiable as retroactive SSI or RSDI payments, and should be deposited in a 
separately identifiable account. If commingled with other funds, and not separately 
identifiable according to the MassHealth agency, the MassHealth agency considers the total 
amount on deposit a countable asset. Any amount of the benefit payment still retained on 
the first day following the excluded periods described in 130 CMR 520.007(H)(l) is a 
countable asset. 
(2) Verification. The applicant or member must verify the amount of the benefit and the 
date ofreceipt. The prefeffed source of verification is the notification letter from the Social 
Security Administration. The amount on deposit may be verified by a bank book or bank 
statement that shows that the benefit payment is not commingled with other funds. 

(I) Trusts. The MassHealth agency counts the value of the principal and income ofa revocable 
or irrevocable trust in accordance with 130 CMR 520.021 through 520 .024. 

(J) Aru1uitics, Promissory Notes, Lonns, M r1gagc. I anu im1lar Trnnsnctions. 
(I) Treritmcnt of /\nnu1t ies fa1nbl 1shcd Before February 8. 2006. Payments from an annuity 
are countable income in accordance with 130 CMR 520.009. If the annuity can be converted 
to a lump sum, the lump sum, less any penalties or costs of converting to a lump sum, is a 
countable asset. Purchase of an annuity is a disqualifying transfer of assets for nursing
facility residents as defined at 130 CMR 515 .00 I : Definition of Terms in the following 
situations: 

(a) when the beneficiary is other than the applicant, member, or spouse; 
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(b) when the beneficiary is the applicant, member, or spouse and when the total present 
value of projected payments from the annuity is less than the value of the transferred 
asset (purchase price). In this case, the MassHealth agency detennines the amount of the 
disqualifying transfer based on the actuarial value of the annuity compared to the 
beneficiary's life expectancy using the life-expectancy tables as determined by the 
MassHealth agency, giving due weight to the life-expectancy tables of institutions in the 
business of providing annuities; 
(c) when the terms of the annuity postpone payment beyond 60 days, the MassHealth 
agency will treat the annuity as a disqualifying transfer of assets until the payment start 
date; or 
(d) when the terms of the annuity provide for unequal payments, the MassHealth agency 
may treat the annuity as a disqualifying transfer of assets. Commercial annuity payments 
that vary solely as a result of a variable rate of interest are not considered unequal 
payments under 130 CMR 520.007(J)( 1 )( d) . 

(2) Treatment of Annuities Established on or after February 8, 2006. In addition to the 
requirements in 130 CMR 520.007(J)(l ), the following conditions must be met. 

(a) The purchase of an annuity will be considered a disqualifying transfer of assets 
unless 

1. the Commonwealth of Massachusetts is named as the remainder beneficiary in 
the first position for at least the total amount of medical assistance paid on behalf of 
the institutionalized individual; 
2. the Commonwealth of Massachusetts is named as such a remainder beneficiary 
in the second position after the community spouse, or minor or disabled children; or 
3. the Commonwealth of Massachusetts is named as such a remainder beneficiary 
in the first position if the community spouse or the representative of any minor or 
disabled children in 130 CMR 520.007(J)(2)(a)2. disposes of any such remainder for 
less than fair-market value. 

(b) The purchase of an annuity is considered a disqualifying transfer of assets unless the 
annuity satisfies 130 CMR 520.007(J)(l) and (2)(a) and is irrevocable and nonassignable, 
or unless the annuity satisfies 130 CMR 520.007(J)(2)(c). 
( c) The purchase of an annuity is considered a disqualifying transfer of assets unless the 
annuity satisfies 130 CMR 520.007(J)(2)(b), or unless the annuity names the 
Commonwealth of Massachusetts as a beneficiary as required under 130 CMR 
520.007(J)(2)(a) and the annuity is 

1. described in section 408(b) or ( q) of the Internal Revenue Code of 1986; 
2. purchased with the proceeds from an account or trust described in section 408(a), 
(c), or (p) of the Internal Revenue Code of 1986; 
3. purchased with the proceeds from a simplified employee pension described in 
section 408(k) of the Internal Revenue Code of 1986; or 
4. purchased with the proceeds from a Roth IRA described in section 408A of the 
Internal Revenue Code of 1986. 

(3) l'romissory Noles, Loans, or Mortgages. The value of any outstanding balance due on 
a promissory note, loan, or mortgage is considered a disqualifying transfer of assets, unless 
all of the following conditions are met: 

(a) the repayment terrns of the promissory note, loan, or mortgage are actuarially sound, 
based on actuarial tables as determined by the MassHealth agency; 
(b) the promissory note, loan, or mortgage provides for equal payment amounts during 
the life of the loan, with no deferral and no balloon payments; and 
(c) the promissory note, loan, or mortgage prohibits cancellation of the balance upon 
the death of the lender. 

( 4) Transac ti ons Lnvo lving future Performnnce. Any transaction that involves a promise 
to provide future payments or services to an applicant, member, or spouse, including but not 
limited to transactions purporting to be annuities, promissory notes, contracts, loans, or 
mortgages, is considered to be a disqualifying transfer of assets to the extent that the 
transaction does not have an ascertainable fair-market value or if the transaction is not 
embodied in a valid contract that is legally and reasonably enforceable by the applicant, 
member, or spouse. This provision applies to all future perfomrnnce whether or not some 
payments have been made or services performed. 
(5) A<lditirn1al Rcguln11011s Abo ut fruns fcrs or Asse ts . Transfers of assets are further 
governed by 130 CMR 520.018 and 520.019. 
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520.008: Noncounlable Assets 

Noncountable assets are those assets exempt from consideration when determining the value 
of assets. In addition to the noncountable assets described in l 30 CMR 520.006 and 520.007, 
the following assets are noncountable. 

(A) The Home. The home of the applicant or member and the spouse and any land appertaining 
to the home, as detem1ined by the MassHealth agency, if located in Massachusetts and used as 
the principal place of residence, are considered noncountable assets, except when the equity 
interest in the home exceeds the amount described in 130 CMR 520.007(G)(3). The home is 
subject to the lien rules at 130 CMR 515.012: Real Estate Liens. If the home is placed in a trust 
or in an arrangement similar to a trust, the MassHealth agency will apply the trust rules at 
130 CMR 520.021 through 520.024. 

(B) Assets of an SS! Recipient. The assets of an SSI recipient are exempt from consideration 
as countable assets . 

(C) Proceeds rrom the Sale uf a Home. The proceeds from the sale of a home used by the 
applicant or member as the principal place of residence, provided the proceeds are used to 
purchase another home to be used as the principal place of residence, are considered 
noncountable assets. Such proceeds are exempt from consideration as countable assets for the 
three calendar months following the month of receipt. The MassHealth agency places a lien 
before the death of the member against any real estate in which the member has a legal interest 
in accordance with 130 CMR 515 .012 : Real Estate Liens. 

(D) Uusincss and Nonbusiness Properly. Business and nonbusiness property essential to self
support and property excluded under an SSA-approved plan for self-support are considered 
noncountable assets. 

(E) Any Loan or Grant. Any loan or grant including, but not limited to, scholarships, the terms 
of which preclude their use for current maintenance, is considered a noncountable asset. 

(F) Funeral or Burial Arrangements. 
(1) The following funeral or burial arrangements for the applicant, member, or spouse are 
considered noncountable assets: 

(a) any burial space, including any burial space for any immediate family member; 
(b) one of the following: 

I. a separately identifiable amount not to exceed $1,500 expressly reserved for 
funeral and burial expenses; or 
2. life-insurance policies designated exclusively for funeral and burial expenses with 
a total face value not to exceed $1,500; 

(c) the cash-surrender value of burial insurance; and 
(d) prepaid irrevocable burial contracts or irrevocable trust accounts designated for 
funeral and burial expense. 

(2) Appreciated value or interest earned or accrued and left to accumulate on any contracts, 
accounts, or life insurance is also noncountable. If the applicant, member, or spouse uses any 
of these assets, including the interest accrued, for other than funeral or burial arrangements 
of the applicant, member, or spouse, the MassHealth agency considers the asset available and 
countable under the provisions of 130 CMR 520.007, 520.018, and 520.019. 
(3) The applicant, member, or spouse has the right to establish a burial arrangement or 
change the designation of his or her funds to a burial arrangement described in 
130 CMR 520.008(F). If such arrangement is made within 60 days after the date that the 
applicant or member was notified of his or her right to do so, then the MassHealth agency 
considers the arrangement to have been in existence on the first day of the third month before 
the application . 

(G) Veterans' Pav111cnls. Veterans' payments for aid and attendance, unreimbursed medical 
expenses, housebound benefits, and enhanced benefi ts retained after the month of receip t, 
provided these payments are separately ident ifiab le, are considered noncountable assets. 
Appreciated value and earned in terest are also noncountab le. 

12/20/ 13 (Effect ive l /1/14) Addendum 32 130 CM R - 807 



130 CMR: DIVISION OF MEDICAL ASSISTANCE 

520.008: continued 

(H) Special-needs Trusl. A special-needs trust in accordance with the trust rules at 
130 CMR 520.021 through 520.024 is considered a noncountable asset. 

(I) Pooled T111st. A pooled trust in accordance with the trust rules at 130 CMR 520.021 through 
520.024 is considered a noncountable asset. 

(J) ICF/MR Trust. A trust established before April 7, 1986, solely for the benefit ofa resident 
ofan intennediate-care facility for the mentally retarded (ICF/MR) is considered anoncountable 
asset. 

(K) Other Assets. Any other assets considered noncountable for Title XIX eligibility purposes 
is considered a noncountable asset. 

520.009: Count:-ib le-income Amount 

(A) Overv iew. 
( 1) An individual's and the spouse's gross earned and unearned income less certain business 
expenses and standard income deductions is referred to as the countable-income amount. In 
determining gross monthly income, the MassHealth agency multiplies the average weekly 
income by 4.333 unless the income is monthly. 
(2) For community residents, the countable-income amount is compared to the applicable 
income standard to detennine the individual's financial eligibility. 
(3) For institutionalized individuals, specific deductions described in 130 CMR 520.026 are 
applied against the individual's countable-income amount to detennine the patient-paid 
amount. 
(4) The types of income that are considered in the detennination of eligibility are described 
in 130 CMR 520.009, 520.018, 520.019, and 520.021 through 520.024. These include 
income to which the applicant, member, or spouse would be entitled whether or not actually 
received when failure to receive such income results from the action or inaction of the 
applicant, member, spouse, or person acting on his or her behalf. In detennining whether or 
not failure to receive such income is reasonably considered to result from such action or 
inaction, the MassHealth agency will consider the specific circumstances involved. 

(B) MassHealth IJ1com c St<mc.Jards. Generally, financial eligibility is based on a percentage of 
the federal poverty level. The monthly federal poverty level standards are detennined according 
to annual standards published in the Federal Regis/er. The MassHealth agency adjusts these 
standards annually using the following formula. 

(1) Divide the annual federal poverty level income standard as it appears in the Federal 
Register by 12. 
(2) Multiply the unrounded monthly income standard by the applicable federal poverty level 
percentage. 
(3) Round up to the next whole dollar to arrive at the monthly-income standards. 

(C) Types or camc<l Income. Earned income is the total amount of compensation received for 
work or services performed. Earned income includes wages, self-employment income, and 
payment from roomers and boarders. 

(I) Sc i r-cmploymenl Income. Gross income for the self-employed is the total amount of 
income listed on the most recent tax return before adjustments to income are made. A real
estate dealer, if engaged in the business of selling real estate to customers for profit, is 
considered to have self-employment earned income. Income from property that is owned by 
an individual who is not a real-estate dealer or is owned by the individual's spouse is 
considered unearned income. 
(2) Income from Roomers ::ind Boarc.Jcrs. Payment for room and meals received from 
anyone other than the spouse of the applicant or member is countable earned income. Gross 
income from roomers and boarders is the amount received for the room and board, less 
business expenses as described at 130 CMR 520.010(8). 
(3) V1.:rirication or Earned Income. The applicant or member must verify gross earned 
income. However, if he or she is applying solely for MassHealth Buy-in, as described at 
130 CMR 519.01 l(B): MassHealth Buy-in for Qualifying individuals, verification 1s 
required only upon the request of the MassHealth agency. Verifications include 
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520.018 : Transfer of Resources Regardless M Dai of"Trnnsfer 

(A) The provisions of 42 U.S.C. l 396p apply to all transfers ofresources. In the event that any 
portion of 130 CMR 520.018 and 520.019 conflicts with federal law, the federal law supersedes. 

(B) The Mass Health agency denies payment for nursing-facility services to an otherwise eligible 
nursing-facility resident as defined in 130 CMR 515.001: Definition of Terms who transfers or 
whose spouse transfers countable resources for less than fair-market value during or after the 
period of time referred to as the look-back period. 

(C) The denial of payment for nursing-facility services does not affect the individual's 
eligibility for other MassHealth benefits. 

(D) Circumstances giving rise to disqualifying transfers of resources are also described at 
130 CMR 520.007(J). 

520.019: Transfer of Resources Occurring on or al1cr August 11, 1993 

(A) Paymen1 ofNmsing-f'ncility Sc1vices. The MassHealth agency applies the provisions of 
130 CMR 520.018 and 520.019 to nursing-facility residents as defined at 
130 CMR 515.001: Definition of Terms requesting MassHealth agency payment for nursing
facility services provided in a nursing facility or in any institution for a level of care equivalent 
to that received in a nursing facility or for home- and community-based services provided in 
accordance with 130 CMR 519.007(B): Home- and Community-based Services Waiver Frail 
Elder. 

(B) Look-back Period. Transfers ofresources are subject to a look-back period, beginning on 
the first date the individual is both a nursing-facility resident and has applied for or is receiving 
MassHealth Standard. 

(I) For transfers occurring before February 8, 2006, this period generally extends back in 
time for 36 months. 
(2) For transfers of resources occurring on or after February 8, 2006, the period generally 
extends back in time for 60 months. The 60-month look-back period will begin to be phased 
in on February 8, 2009. Beginning on March 8, 2009, applicants will be asked to provide 
verifications of their assets for the 3 7 months prior to the application. As each month passes, 
the look-back period will increase by one month until the full 60 months is reached on 
February 8, 2011. 
(3) For transfers of resources from or into trusts, the look-back period is described in 
130 CMR 520.023(A). 

(C) Disqualifying Transfer ofRcsourccs. The MassHealth agency considers any transfer during 
the appropriate look-back period by the nursing-facility resident or spouse of a resource, or 
interest in a resource, owned by or available to the nursing-facility resident or the spouse 
(including the home or former home of the nursing-facility resident or the spouse) for less than 
fair-market value a disqualifying transfer unless listed as permissible in 130 CMR 520.0l 9(D), 
identified in 130 CMR 520.019(F), or exempted in 130 CMR 520.0 l 9(J). The MassHealth 
agency may consider as a disqualifying transfer any action taken to avoid receiving a resource 
to which the nursing-facility resident or spouse is or would be entitled if such action had not been 
taken. Action taken to avoid receiving a resource may include, but is not limited to, waiving the 
right to receive a resource, not accepting a resource, agreeing to the diversion of a resource, or 
failure to take legal action to obtain a resource . Jn determining whether or not failure to take 
legal action to receive a resource is reasonably considered a transfer by the individual, the 
MassHealth agency considers the specific circumstances involved. A disqualifying transfer may 
include any action taken that would result in making a formerly available asset no longer 
available. 

(D) Permiss ible Trn ns lc rs. The MassHealth agency considers the fo ll owing transfers 
permissible. Transfers of resources made fo r the so le benefit of a particul ar person must be in 
accordance with federal law . 
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520.019: continued 

( 1) The resources were transferred to the spouse of the nursing-facility resident or to another 
for the sole benefit of the spouse. A nursing-facility resident who has been determined 
eligible for MassHealth agency payment of nursing-facility services and who has received 
an asset assessment from the MassHealth agency must make any necessary transfers within 
90 days after the date of the notice of approval for MassHealth in accordance with 
130 CMR 520.016(B)(3). 
(2) The resources were transferred from the spouse of the nursing-facility resident to 
another for the sole benefit of the spouse . 
(3) The resources were transferred to the nursing-facility resident's permanently and totally 
disabled or blind child or to a trust, a pooled trust, or a special-needs trust created for the sole 
benefit of such child. 
( 4) The resources were transferred to a trust, a special-needs trust, or a pooled trust created 
for the sole benefit of a permanently and totally disabled person who was younger than 65 
years old at the time the trust was created or funded. 
(5) The resources were transferred to a pooled trust created for the sole benefit of the 
permanently and totally disabled nursing-facility resident. 
(6) The nursing-facility resident transferred the home he or she used as the principal 
residence at the time of transfer and the title to the home to one of the following persons: 

(a) the spouse; 
(b) the nursing-facility resident's child who is younger than 21 years old, or who is blind 
or permanently and totally disabled ; 
(c) the nursing-facility resident's sibling who has a legal interest in the nursing-facility 
resident's home and was living in the nursing-facility resident's home for at least one year 
immediately before the date of the nursing-facility resident's admission to the nursing 
facility; or 
(d) the nursing-facility resident's child (other than the child described in 130 CMR 
520.0l 9(D)(6)(b)) who was living in the nursing-facility resident's home for at least two 
years immediately before the date of the nursing-facility resident's admission to the 
institution, and who, as determined by the MassHealth agency, provided care to the 
nursing-facility resident that permitted him or her to live at home rather than in a nursing 
facility . 

(7) The resources were transferred to a separately identifiable burial account, burial 
an-angement, or a similar device for the nursing-facility resident or the spouse in accordance 
with 130 CMR 520.008(F). 

(E) Re11uvment or Financia l and Mcdicu l Assistance. A nursing-facility resident who has 
received or will be receiving payment from a third party as a result of an accident, injury, or 
other loss must first repay the MassHealth agency for medical assistance under 
M.G.L. c. l l 8E, § 22 and 42 U .S.C. l 396a(a)(25)(A) and (B) and the Department ofTransitional 
Assistance for financial assistance under M.G.L. c. 18, § 5G, before the MassHealth agency will 
consider whether a transfer of such third-party payments may be pe1missible under 
130 CMR 520.0 l 9(D), (F), or (J). 

(F) Determination r lnltm l. In addition to the permissible transfers described in 
130 CMR 520.0 l 9(D), the MassHealth agency will not impose a period of ineligibility for 
transferring resources at less than fair-market value ifthe nursing-facility resident or the spouse 
demonstrates to the MassHealth agency's satisfaction that 

( 1) the resources were transferred exclusively for a purpose other than to qualify for 
MassHealth; or 
(2) the nursing-facility resident or spouse intended to dispose of the resource at either 
fair-market value or for other valuable consideration. Valuable consideration is a tangible 
benefit equal to at least the fair-market value of the transferred resource. 
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520.019: continued 

(G) Period of' lm:: ligibi liL y Due Lo a Disqual il'ying Transfor. 
( l) Durutiun of Inel igibi lity. If the MassHealth agency has detennined that a disqualifying 
transfer of resources has occurred, the MassHealth agency will calculate a period of 
ineligibility. The number of months in the period of ineligibility is equal to the total, 
cumulative, uncompensated value as defined in 130 CMR 515.001: Definition of Terms of 
all resources transferred by the nursing-facility resident or the spouse, divided by the average 
monthly cost to a private patient receiving nursing-facility services in the Commonwealth 
of Massachusetts at the time of application, as determined by the MassHealth agency. 
(2) Determination oru1c Period of In eligibi lity in Specia l ircumstanccs. The MassHealth 
agency determines the periods of ineligibility in the following situations. 

(a) Trnnsfors in th Same Month . When a number ofresources have been transferred 
in the same month, the MassHealth agency calculates the period of ineligibility by 
dividing the total value of the transferred resources by the average monthly cost to a 
private patient receiving nursing-facility services in the Commonwealth ofMassachusetts 
at the time of application, as determined by the MassHealth agency. The period of 
ineligibility begins on the first day of the month in which the resources were transferred. 
(b) Periods of Jne lig:ibi lit y Lhal Ov.erl ap. When transfers ofresources result in periods 
of ineligibility that overlap, the MassHealth agency adds the value of all the transferred 
resources and divides the total by the average monthly cost to a private patient receiving 
nursing-facility services in the Commonwealth of Massachusetts at the time of 
application, as detennined by the MassHealth agency. The result is a single period of 
ineligibility beginning on the first day of the month in which the first transfer was made. 
(c) Periods o r Ineligib ili ty that do not Overlap. In the case of multiple transfers where 
the periods of ineligibility for each transfer do not overlap, the MassHealth agency 
considers each transfer as a separate event with its own period of ineligibility. For non
overlapping multiple transfers occurring on or after February 8, 2006, see 130 CMR 
520.0l 9(G)(2)1. 
(d) Periods f' Ineligibi lity of less than One Mon th. If the calculated period of 
ineligibility is less than one month, the MassHealth agency imposes a partial-month 
period of ineligibility and does not round down or disregard any fractional period of 
ineligibility. 
(e) Transfero r LumP:sum Income. When income has been transferred as a lump sum, 
the MassHealth agency calculates the period of ineligibility on the lump-sum value. 
(f) Trans fer or Stream or Income. When a stream of income has been transferred, the 
MassHealth agency calculates the period of ineligibility for each income payment that 
is periodically transferred. The MassHealth agency may impose partial-month periods 
of ineligibility. 
(g) Transfer of the Ri ghi to it Stream of Income. When the right to a stream of income 
has been transferred, the MassHealth agency calculates the period of ineligibility based 
on the total amount of income expected to be transferred during the nursing-facility 
resident's life, according to the life-expectancy tables as determined by the MassHealth 
agency. 
(h) Tmnsrcr by the Spouse. When a transfer by the spouse results in a period of 
ineligibility for the nursing-facility resident, and the spouse later becomes 
institutionalized and applies for MassHealth agency payment ofnursing-facility services, 
the MassHealth agency apportions the remaining period of ineligibility equally between 
the spouses. If both spouses become nursing-facility residents in the same month, the 
MassHealth agency divides the period of ineligibility equally between them. When one 
spouse is no longer subject to a penalty, any remaining penalty must then be imposed on 
the remaining nursing-facility-resident spouse. 
(i) Multiple Transfers Occurring on or after February 8, 2006. For transfers occurring 
on or after February 8, 2006, the MassHealth agency adds the value of all the resources 
transferred during the look-back period and divides the total by the average monthly cost 
to a private patient receiving long-tenn-care services in the Commonwealth of 
Massachusetts at the time of application, as determined by the MassHealth agency. The 
result will be a single period of ineligibility beginning on the first day of the month in 
which the first transfer was made or the date on which the individual is otherwise eligible 
for long-tem1-care services, whichever is later. 
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520.019: continued 

(3) Begin Dale. For transfers occurring before February 8, 2006, the period of ineligibility 
begins on the first day of the month in which resources have been transferred for less than 
fair-market value. For transfers occurring on or after February 8, 2006, the period of 
ineligibility begins on the first day of the month in which resources were transferred for less 
than fair-market value or the date on which the individual is otherwise eligible for Mass
Health agency payment of long-tem1-care services, whichever is later. For transfers 
involving revocable trusts, the date of transfer is the date the payment to someone other than 
the nursing-facility resident or the spouse is made. For transfers involving irrevocable trusts, 
the date of transfer is 

(a) the date that the countable trust resources are transferred to someone other than the 
nursing-facility resident or spouse; or 
(b) the latest of the following: 

I. the date that payment to the nursing-facility resident or the spouse was foreclosed 
under the terms of the trust; 
2. the date that the trust was established; or 
3. the date that any resource was placed in the trust. 

(H) Transfers or Jointly Held Resources. The MassHealth agency will determine the amount 
of the nursing-facility resident's ownership interest of jointly held resources as defined in 
130 CMR 515 .00 I: Definition of Terms in accordance with the ownership rules at 
130 CMR 520.005. The MassHealth agency will consider as a transfer any action taken by any 
person that reduces or eliminates the nursing-facility resident's ownership or control of the 
resource. The MassHealth agency then will determine whether the transfer was made at less than 
fair-market value in accordance with the transfer rules. 

(I) Transfer ol"Li re-estate and llcmai ndor Interest. The rules pertaining to transfer oflife-estate 
and remainder interest apply in instances involving remainder interest of property including life 
estates, annuities, wills, and trusts. 

(I) The MassHealth agency considers a transfer of property with the retention of a life 
estate, as defined in 130 CMR 515.001: Definition of Terms, to be a transfer of resources. 
The difference between the fair-market value of the entire asset and the value of the life 
estate is called the remainder interest. The remainder interest is the amount considered to 
be transferred at less than fair-market value. The MassHealth agency will calculate the 
values of the remainder interest and the life estate in accordance with the life-estate tables, 
as detennined by the MassHealth agency. If the language of the document creating the life 
estate explicitly states that the owner of the life estate has the power to sell the entire property 
(not simply the life estate), then the creation of this type oflife estate will be treated as a 
trust. 
(2) If the nursing-facility resident's or the spouse's life-estate interest or property including 
the life-estate interest is sold or transferred, the value of the life-estate interest at the time of 
the sale or transfer is calculated in accordance with the life-estate tables, as detennined by 
the MassHealth agency. The MassHealth agency will attribute the value of the life-estate 
interest at the time of the sale or transfer to the person selling or transferring the life estate. 
(3) The MassHealth agency considers the purchase ofa life estate in another individual's 
home made on or after April 1, 2006, a disqualifying transfer, unless the purchaser resides 
in the home for a period of at least one year after the date of the purchase. 

(J) Hume F.quity Loam; nnd Reverse Mortgages. Proceeds from a home equity loan or a reverse 
mortgage that are transferred in the month of receipt will be considered a disqualifying transfer 
of resources if transferred for less than fair-market value. 

(K) Exempting 1 ran fors from the Period oflnc ligi bil1ty. 
(I) During the l:ligibilaly Process. To avoid the imposition of a period of ineligibility, the 
nursing-facility resident may take action during the detennination of eligibility before the 
issuance or a notice of a period of ineligibility as follows. 
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520.019: continued 

(a) Revis ing a Tmst. During the eligibility process, the nursing-facility resident may 
revise a trust to comply with the criteria of a special-needs trust or a pooled trust, as 
defined in 130 CMR 515.001: Definition of Terms. The use of resources to create these 
trusts are pen11issible transfers, in accordance with 130 CMR 520.0 l 9(D). The 
MassHealth agency will use the original application date if during the eligibility process 
the nursing-facility resident provides proof that the trust has been revised accordingly. 
(b) uring a Transfer. During the eligibility process, the full value or a portion of the 
full value of the transferred resources may be returned to the nursing-facility resident. 
The MassHealth agency will use the original application date and consider the transfer 
to have been eliminated or adjusted. The MassHealth agency will apply the countable 
assets rules at 130 CMR 520.007 and the countable income rules at 130 CMR 520.009 
to the returned resources in determining eligibility. 

(2) After Issuance of the Notice or lhe Period of Ineligibility. After the issuance of the 
notice of the period of ineligibility, the nursing-facility resident may avoid imposition of the 
period of ineligibility in the following instances. 

(a) Revising a Trust. If the nursing-facility resident revises a trust to comply with the 
criteria of a special-needs trust or a pooled trust as defined in 
130 CMR 515.001: Definition of Terms and exempted in 130 CMR 520.019(D), the 
MassHealth agency will rescind the period of ineligibility as follows. 

I. The MassHealth agency will use the original application date if within 60 days 
after the date of the notice of the period of ineligibility, the nursing-facility resident 
provides proof that the trust has been revised to comply with the criteria of a special
needs trust or a pooled trust. The MassHealth agency may extend the original 60-day 
period for an additional 120 days, if court action is required to revise the trust, as long 
as the court action is filed within the 60-day period after the date of the notice of the 
period of ineligibility. 
2. If after the 60'h day after the date of the notice of the period of ineligibility, the 
nursing-facility resident provides proof that the trust has been revised to comply with 
the criteria of a special-needs trust or a pooled trust, the MassHealth agency will 
consider the trust revised as of the date the trust has been both revised and notarized. 

(b) Curing a Transfer. If the full value or a portion of the full value of the transferred 
resources is returned to the nursing-facility resident, the MassHealth agency will rescind 
or adjust the period of ineligibility and will apply the countable-assets rules at 
130 CMR 520.007 and the countable-income rules at 130 CMR 520.009 to the returned 
resources in the determination of eligibility. The MassHealth agency will rescind or 
adjust the period of ineligibility as follows. 

I. The MassHealth agency uses the original application date ifthe nursing-facility 
resident provides proof within 60 days after the date of the notice of the period of 
ineligibility that the transfer has been fully or partially cured. Jn the case of a partial 
cure, the MassHealth agency recalculates the period of ineligibility based on the 
transferred amount remaining after deducting the cured portion, beginning with the 
date of transfer or, for cures of transfers occurring on or after February 8, 2006, the 
later of the date of transfer or the date on which the individual would have otherwise 
been eligible. 
2. If the nursing-facility resident provides prooflater than the 60'h day after the date 
of the notice of a period of ineligibility that the transfer has been fully or partially 
cured, the nursing-facility resident must reapply. The MassHealth agency 
recalculates the period of ineligibility based on the amount of the transfer remaining 
after the cure, beginning with the date of transfer or, for cures of transfers occurring 
on or after February 8, 2006, the later of the date of transfer or the date on which the 
individual would have otherwise been eligible. 

(L) Waiver oft he Period of Ineligibility Due to Undue Hardship. In addition to revising a trust 
and curing a transfer, the nursing-facility resident may claim undue hardship in order to eliminate 
the period of ineligibility. 

(I) The MassHealth agency may waive a period of ineligibility due to a disqualifying 
transfer ofresources if ineligibility would cause the nursing-facility resident undue hardship. 
The MassHealth agency may waive the entire period of ineligibility or only a portion when 
all of the following circumstances exist. 
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(a) The denial ofMassHealth would deprive the nursing-facility resident of medical care 
such that his or her health or life would be endangered, or the nursing-facility resident 
would be deprived of food, shelter, clothing, or other necessities such that he or she 
would be at risk of serious deprivation. 
(b) Documentary evidence has been provided that demonstrates to the satisfaction of the 
MassHealth agency that all appropriate attempts to retrieve the transferred resource have 
been exhausted and that the resource or other adequate compensation cannot be obtained 
to provide payment, in whole or part, to the nursing-facility resident or the nursing 
facility. 
(c) The institution has notified the nursing-facility resident of its intent to initiate a 
discharge of the resident because the resident has not paid for his or her 
institutionalization. 
(d) There is no less costly noninstitutional alternative available to meet the nursing
facility resident 's needs. 

(2) Undue hardship does not exist when imposition of the period of ineligibility would 
merely inconvenience or restrict the nursing-facility resident without putting the nursing
facility resident at risk of serious deprivation. 
(3) Where the MassHealth agency has issued a notice of the period of ineligibility due to 
a disqualifying transfer of resources, the nursing-facility resident may request a hardship 
waiver. For transfers occurring on or after February 8, 2006, nursing facilities may apply for 
a hardship waiver on behalf of a resident, with the consent of the nursing-facility resident or 
the resident's authorized representative. 
( 4) If the nursing-facility resident feels the imposition of a period of ineligibility would 
result in undue hardship, the nursing-facility resident must submit a written request for 
consideration of undue hardship and any supporting documentation to the MassHealth 
Enrollment Center listed on the notice of the period of ineligibility within 15 days after the 
date on the notice. Within 30 days after the date of the nursing-facility resident's request, the 
MassHealth agency will inform the nursing-facility resident in writing oflhe undue-hardship 
decision and of the right to a fair hearing. The MassHealth agency will extend this 30-day 
period if the MassHealth agency requests additional documentation or if extenuating 
circumstances as determined by the MassHealth agency require additional time. 
(5) The nursing-facility resident may appeal the MassHealth agency's undue-hardship 
deci sion and the imposition of a period of ineligibility by submitting a request for a fair 
hearing to the Office ofMedicaid Board ofHearings within 30 days after the nursing-facility 
resident 's receipt of the MassHealth agency's written undue-hardship notice, in accordance 
with 130 CMR 610.000: MassHealth: Fair Hearing Rules. 
( 6) The nursing-facility resident's request for consideration ofundue hardship does not limit 
his or her right to request a fair hearing for reasons other than undue hardship. 

(M) Fraudul ent Tr:m sfer or Sale. If a nursing-facility resident whose estate would be subject 
to a claim under 130 CMR 515.011: Estate Recovery transfers or sells any property including 
a home or an interest in the property for less than fair-market value, the MassHealth agency may 
consider the transfer or sale that does not meet the conditions of 130 CMR 520.019(0)(6) to be 
fraudulent under the Uniform Fraudulent Conveyance Act (M .G.L. c. 109(A)) and take 
appropriate legal action to set aside the transfer or sale. 

(N) No Double Penall y. Jn the event that application of the transfer rules and the trust rules in 
130 CMR 520.000 results in a nursing-facility resident being subject to a transfer penalty twice 
for actions involving the same resource, the trust rules will supersede the transfer rules in the 
determination of eligibility. 

520.021: Treatment of Trusts 

130 CMR 520.021 through 520.024 explains how to treat the principal of and payments from 
a revocable or irrevocable trust established by the individual or by the spouse. 130 CMR 
520.024(A) also includes trusls established by olher than the individual or spouse and trusts 
whether or not established by will. In the event that a portion of 130 CMR 520 .021 through 
520.024 conflicts with federal Jaw, the federal law supersedes. 
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520.022: Trusts or Similar Legal Devices Created before August 11, 1993 

(A) Revocable Trust. The assets and income of an individual or spouse in a revocable trust are 
countable. The fair-market value of the home or former home of the nursing-facility resident or 
spouse in a revocable trust is a countable asset. Where the home or fom1er home is an asset of 
the trust, the home or former home is not subject to the exemptions of 130 CMR 520.007(G)(2) 
or 520.007(G)(8). 

(8) Mcuicaicl Qua lifying rust. 
( 1) A Medicaid qualifying trust is a revocable or irrevocable trust or similar legal device, 
created or funded by the individual or spouse, other than by a will, under which 

(a) the individual is a beneficiary of all or part of the discretionary or required payments 
or distributions from the trust; and 
(b) a trustee or trustees are pennitted to exercise any discretion to make payments or 
distributions to the individual. 

(2) The maximum amount of payments or fair-market value of property that may be 
permitted under the tenns of the trust to be distributed to the individual assuming the full 
exercise of discretion by the trustee or trustees for the distribution of the maximum amount 
to the individual is countable in the determination of eligibility. 
(3) The fair-market value of the home or former home of the nursing-facility resident in a 
Medicaid qualifying trust is a countable asset and is not subject lo the exemptions described 
at 130 CMR 520.007(0)(2) or 520.007(0)(8). 

(C) Certain Trusts Created before April 7, 1986. A trust created before April 7, 1986, solely 
for the benefit of a resident in an intermediate-care facility for the mentally retarded (ICF/MR) 
is not considered a Medicaid qualifying trust. 

520.023: Trusts or Similar Legal Devices Created on or after August 11. 1993 

The trust and transfer rules at 42 U.S.C. l 396p apply to trusts or similar legal devices created 
on or after August 11, 1993, that are created or funded other than by a will. Generally, resources 
held in a trust are considered available if under any circumstances described in the terms of the 
trust, any of the resources can be made available to the individual. 

(A) Look-back Period for Trans fers into or from Trusts. 
(1) Look-back Period. 

(a) For transfers made before February 8, 2006, the look-back period is 36 months for 
trusts where all or any portion of the income or principal of an irrevocable trust can be 
paid to or for the benefit of the nursing-facility resident, but is paid instead to someone 
else. 
(b) The look-back period is 60 months 

1. for transfers made on or after February 8, 2006, subject to the phase-in described 
in 130 CMR 520.019(8)(2), if all or any portion of the income or principal of a trust 
can be paid to or for the benefit of the nursing-facility resident, but is instead paid to 
someone else; 
2. if payments are made from a revocable trust to other than the nursing-facility 
resident and are not for the benefit of the nursing-facility resident; or 
3. if payments are made into an irrevocable trust where all or a portion of the trust 
income or principal cannot under any circumstances be paid to or for the benefit of 
the nursing-facility resident. 

(2) Period of 111eligibi lity Due lo a Disqua lifying Tram,for. The MassHealth agency 
detennines the amount of the transfer and the period of ineligibility for payment of nursing
facility services in accordance with the rules at 130 CMR 520.0 l 9(G). 

(B) Revocable Trusts. 
(I) The entire principal in a revocable trust is a countable asset. 
(2) Payments from a revocable trust made to or for the benefi t of the individual are 
countable income. 
(3) Payments from a revocable trust made other than to or for the benefit of the nursing
facility resident are considered transfers for less than fair-market value and are treated in 
accordance with the transfer rules at 130 CMR 520.0 I 9(G). 
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520.023: continued 

( 4) The home or former home of a nursing-facility resident or spouse held in a revocable 
trust is a countable asset. Where the home or former home is an asset of the trust, it is not 
subject to the exemptions of 130 CMR 520.007(G)(2) or (G)(8). 

(C) lrrcvoce1 bl e TrusLs. 
(I) Porti on Payable. 

(a) Any portion of the principal or income from the principal (such as interest) of an 
irrevocable trust that could be paid under any circumstances to or for the benefit of the 
individual is a countable asset. 
(b) Payments from the income or from the principal of an irrevocable trust made to or 
for the benefit of the individual are countable income. 
(c) Payments from the income or from the principal of an irrevocable trust made to 
another and not to or for the benefit of the nursing-facility resident are considered 
transfers ofresources for less than fair-market value and are treated in accordance with 
the transfer rules at 130 CMR 520.0 l 9(G). 
(d) The home or former home of a nursing-facility resident or spouse held in an 
irrevocable trust that is available according to the terms of the trust is a countable asset. 
Where the home or former home is an asset of the trust, it is not subject to the 
exemptions of 130 CMR 520.007(0)(2) or (G)(8). 

(2) Portion not Payable. Any portion of the principal or income from the principal (such 
as interest) of an irrevocable trust that could not be paid under any circumstances to or for 
the benefit of the nursing-facility resident will be considered a transfer for less than 
fair-market value and treated in accordance with the transfer rules at 130 CMR 520.0l 9(G). 

(D) Exemptions to the Trust Rules. 
(1) Special-needs Trusts and .Pooled Trusls. Under federal trust exemption regulations at 
42 U .S.C. 1396(p)(d)(4) special-needs trusts and pooled trusts as defined in 130 CMR 
515 .001 : Definition of Terms are not subject to the income and asset countability rules at 
130 CMR 520.023(8) and (C) . 
(2) Revis ion ofa Trust to amply wi th the Criteria ofa Special-nee Is or Pooled Trust. The 
MassHealth agency will not deny or terminate MassHealth due to excess assets if a trust is 
revised to comply with the criteria of a special-needs trust or a pooled trust in accordance 
with the rules at 130 CMR 520.019(1) . 
(3) Burial Trust. A burial trust is a trust established to pay solely for various funeral and 
burial expenses of the individual or the spouse. An irrevocable burial trust meeting the 
criteria of 130 CMR 520.008(F) is not a countable asset. 

520.024: General Trust Rules 

130 CMR 520.024 applies to trusts whether or not established by will and whether or not 
established by the individual or spouse. 

(A) Irrevocable Trust. 
(I) The assets and income held in an irrevocable trust established by the individual or 
spouse that the trustee is required to distribute to or for the benefit of the individual are 
countable. 
(2) Payments from the income or principal of an irrevocable trust established by the 
individual or spouse to or for the benefit of the individual are countable. 
(3) The assets and income held in an irrevocable trust established by other than the 
individual or spouse that the trustee is required to distribute to the individual are countable. 
(4) Payments from the income or the principal of an irrevocable trust established by other 
than the individual or spouse to the individual are countable. 

(B) Home in fnts L; Community-based Individual::.. For an applicant or member who is not 
a nursing-foci lity resident, the principal place ofresidence held in a revocable or irrevocable trust 
is a noncountable asset. A home that is not the principal place ofresidence is countable and not 
subject to the exemptions of 130 CMR 520.007(G)(2) while an asset of the trust. 
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J 30 CMR: DIVISION OF MEDICAL ASSISTANCE 

520.024: continued 

(C) Home in Trust: Cure. 
(I) If the MassHealth agency has denied or terminated MassHealth because the home or 
former home in trust is considered an excess asset, the MassHealth agency will rescind that 
action if the home or former home has been removed from the trust and returned to the 
nursing-facility resident in accordance with the full cure rules at 130 CMR 520.019(K). 
(2) When the home or fonner home is removed from a trust, as determined by the 
MassHealth agency, the MassHealth agency will redetermine eligibility using the rules at 
130 CMR 520.007(G)(8) and the full cure rules at 130 CMR 520.019(K). 
(3) When the home or former home has been removed from the trust, the MassHealth 
agency may place a lien in accordance with 130 CMR 5J5.012: Real Estate Liens. 

(D) Repayment ofFinancial anti Medical Assisuince. An individual who has received or will 
be receiving payments from a third party as a result of an accident, injury, or other loss must first 
repay the MassHealth agency for medical assistance under M.G.L. c. l l 8E, § 22 and 42 U.S.C. 
1396a(a)(25)(A) and (B) and the Department ofTransitional Assistance for financial assistance 
under M.G .L c. 18, § 5G, even if such third-party payments have been or will be placed in a 
special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4). 

(E) Waiver of U1e Trust Ru les: Undue Hardsl1ip. When the MassHealth agency denies or 
terminates MassHealth due to excess assets, the individual may request, in accordance with 
130 CMR 520.0l 9(L), that the MassHealth agency rescind the denial or termination because such 
action would result in undue hardship. 

(F) Verification of a Trust. The individual must provide the MassHealth agency with a copy 
of the trust or similar legal device or, when appropriate, a will and any information detailing 
investments, holdings, and distributions, as determined by the MassHealth agency. 

(G) No Double Pen·a lty. The MassHealth agency will apply the rules at 130 CMR 520.0l 9(N) 
to prevent double penalty. 

520.025: Long-term-care Income Standard 

The MassHealth income standard for long-term-care residents is $72.80 per month. 

520.026: Long-term-c11re Gancral Income Deductions 

General income deductions must be taken in the following order: a personal-needs 
allowance; a spousal-maintenance-needs allowance; a family-maintenance-needs allowance for 
qualified family members; a home-maintenance allowance; and health-care coverage and 
incurred medical and remedial-care expenses. These deductions are used in determining the 
monthly patient-paid amount. 

(A) Personal- needs Allowance. 
(I) The MassHealth agency deducts $72.80 for a Jong-term-care resident's personal-needs 
allowance (PNA). 
(2) If an individual does not have income totaling the standard, the MassHealth agency will 
pay the individual an amount up to that standard on a monthly basis. 
(3) The PNA for SSI recipients is $72.80. 

(B) Spous~l ~m11 intcnance- uceds-declu c tion. If the community spouse's gross income is less 
than the amount he or she needs to live in the community (minimum-monthly-maintenance-needs 
allowance, MMMNA) as determined by the MassHealth agency, the MassHealth agency may 
deduct an amount from the institutionalized spouse's countable-income amount to meet this 
need. This amount is the spousal-maintenance-needs deduction. 130 CMR 520.026(B) applies 
to the first month of eligibility in an institution and terminates the first full calendar month in 
which the spouse is no longer in an institution or no longer has a spouse in the community. This 
deduction is the amount by which the minimum-monthly-maintenance-needs allowance exceeds 
the community spouse's gross income. 
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SUFFOLK, SS. 

GEORGE VERGADOS 

vs. 

MARYLOU SUDDERS, 

t'(oft't. ~ f (o/ZSf/~ 

66 fl<; (5.;.-i) 

Its 

SUPERIOR COURT 
CIVIL ACTION 
NO. 2015-00880-H 

Secretary of Executive Office of Health and Human Services, 
& another1 

MEMORANDUM OF DECISION AND ORDER ON 
PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS 

This action is an appeal from a final decision of the Office of Medicaid ("MassHealth") 

pursuant to G L c. 30A, § 14. Jn that decision, MassHealth determined that Plaintiff George 

Vergados was not eligible for long term care benefits because a home he put into an irrevocable 

trust constituted an "available asset" for purposes of determining his eligibility for benefits. The 

matter is now before the Court on Vergados' Motion for Judgment on the Pleadings. For the 

reasons that follow, the motion is ALLOWED. 

BACKGROUND 

A. Statutory and Regulatory Framework 

To be eligible for long term care benefits under the MassHealth program, an applicant may 

not have more than $2,000 in "countable assets." 130 Code Mass. Regs. § 520.003(A)(1 ). 

"Countable assets" can include assets placed in trust by the applicant. In discussing the 

treatment of trust assets, the federal Medicaid statute provides that: 

1 Daniel Tsai, Director of the Office of Medicaid 
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In the case of an irrevocable trust ... if there are any circumstances under which 
payment from the trust could be made to or for the benefit of the individual, the 
portion of the corpus from which, or the income on the corpus from which, 
payment to the individual could be made shall be considered resources available 
to the individual, and payments from that portion of the corpus or income ... to or 
for the benefit of the individual shall be considered income of the individual ... 

42 U.S.C. § l396p(d)(3)(B)(i)(1). The para11e1 state regulation, 130 Code Mass. Regs. § 520.023, 

provides that: "Generally, resources held in a trust are considered available if under any 

circumstances described in the terms of the trust. any of the resources can be made available to 

the individual." The regulation then goes on to more specifically describe what trust assets are 

considered countable in connection with an irrevocable trust: 

(C) Irrevocable Trusts. 

( 1) Portion Payable. 

(a) Any portion of the principal or income from the principal (such as interest) of 
an irrevocable trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset. 

(b) Payments from the income or from the principal of an irrevocable trust made 
to or for the benefit of the individual are countable income. 

(c) Payments from the income or from the principal of an irrevocable trust made 
to another and not to or for the benefit of the nursing-facility resident are 
considered transfers of resources for less than fair-market value and are treated in 
accordance with the transfer rules at 130 CMR 520.019(G). 

(d) The home or former home of a nursing-facility resident or spouse held in an 
irrevocable trust that is available according to the terms of the trust is a countable 
asset. Where the home or former home is an asset of the trust, it is not subject to 
the exemptions of 130 CMR 520.007(0)(2) or 520.007(0)(8). 

130 Code Mass. Regs.§ 520.023(C)(l). 

B. Factual and Procedural Background 

Vergados established the George N. Vergados Irrevocable Trust ("Trust") in May 2007. 

On the same day the Trust was established, Vergados conveyed to the Trust his one-half share in 

a home located at 18 Thorndike Street, Lowell, Massachusetts. At that time, Vergados was living 

2 
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in the home with his wife. He continued to live there until he entered a nursing facility almost 

seven years later in March 2014. 

In June 2014, Vergados submitted an application seeking MassHealth longterm care 

benefits to cover services he was receiving at the nursing facility. MassHealth denied the 

application on the basis that Vergados had excess countable assets, including bank accounts held 

in the Trust and real estate held in the Trust (his one-half interest in the home). Vergados 

appealed the denial of benefits to the Board of Hearings, which conducted an adjudicatory 

hearing in October 2014. 

At the hearing, MassHealth argued that the entire trust corpus (i.e., the bank accounts and 

home) was countable. With respect to the home, MassHealth contended that because Vergados 

was living in the home after it was placed in the Trust and before he entered the nursing facility, 

the home was "available" to him and was thus countable under 130 Code Mass. Regs. § 

520.023(C)(l)(d). As mentioned above, Section 520.023(C)(1)(d) provides that "[t]he home or 

former home of a nursing-facility resident or spouse held in an irrevocable trust that is available 

according to the terms of the trust is a countable asset." MassHealth asserted that the word 

"available" in Section 520.23(C)(l)(d) meant "available for use." 

In February 2015, the Hearing Officer granted Vergados' appeal in connection with the 

bank account assets, finding that these assets were not available to him under the terms of the 

Trust. With respect to the home, however, the Hearing Officer denied Vergado's appeal, finding 

that the home was available to Vergados and was therefore countable under 130 Code Mass. 

Regs. § 520.023(C)(l)(d) because he continued to live in the home after the Trust was 

established. In reaching th.is conclusion, the Hearing Officer found that MassHealth's 

interpretation of the term available in Section 520.023(C)(l)(d) as meaning available for use was 

3 
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entitled to deference. 

Because the interest in the home was valued at $127,600 and thus above the $2,000 asset 

limit, the hearing officer's determination meant that Vergados was not eligible for benefits. 

Vergados subsequently appealed the determination to this Court.2 

DISCUSSION 

I. Standard of Review 

Pursuant to G. L. c. 30A, § 14(7), this court may reverse, remand, or modify an agency's 

decision only ifthe decision is based on an error of law, made on an unlawful procedure, in 

excess of the agency's statutory authority or jurisdiction, arbitrary and capricious, unsupported 

by substantial evidence, or contains one of two other enumerated defects. G. L. c. 30A, § 14(7). 

As the party appealing the administrative decision, the plaintiff bears the burden of 

demonstrating the decision's invalidity. Andrews v. Division ofMed. Assistance. 68 Mass. App. 

Ct. 228, 231 (2007). 

When detennining whether an agency has properly applied its own regulations or 

governing statute, the agency is afforded considerable leeway. Shelales v. Director of the Office 

of Medicaid, 75 Mass. App. Ct. 636, 640 (2009). The Court may not "overturn an agency's 

interpretation of its own regulation and statutory mandate unless that interpretation is patently 

wrong, unreasonable, arbitrary, whimsical, or capricious." Id. (internal quotes omitted). This is 

particularly true "when the case involves interpretation of a complex statutory and regulatory 

framework such as Medicaid." Id. 

II. Analysis 

The parties engage in considerable argument over what "available" means in the context 

1 Vergados, of course, does not appeal the hearing officer's detennination with respect to the bank accounts. 

4 
Addendum 46 



of 130 Code Mass. Regs.§ 520.023(C)(l)(d). MassHealth argues that its interpretation is 

entitled to deference, while Vergados contends that the interpretation is patently incorrect. The 

Court, however, need not resolve the issue.
3 

Even assuming that MassHealth's reading of the 

term is reasonable, the hearing officer nevertheless committed an error oflaw when concluding 

that the home was a countable asset. 

The opening paragraph of 130 Code Mass. Regs. § 520.023 provides that: "[g]enerally, 

resources held in trust are considered available if under any circumstances described in the terms 

of the trust, any of the resources can be made available to the individual." (Emphasis added). 

The language in 130 Code Mass. Regs. § 520.023(C)(1)(d) similarly provides that: "(t]he home 

or former home of a nursing-facility resident or spouse held in an irrevocable trust that is 

available according to the terms of the trust is a countable asset." (Emphasis added). Therefore, 

under the regulations, an availability detennination must be based solely on the language of the 

trust document itself. 

The hearing officer did not ground her ruling on the tenns of the Trust. Instead, she 

found that the home was available based only on the fact that Vergados continued to live in the 

home after it had been placed in the Trust. The terms of the Trust, however, provided Vergados 

with no equitable or legal right to live in the home. It did not, for example, expressly state that 

Vergados retained a life estate in the property.4 Accordingly, even assuming that available means 

available for use as MassHealth contends, the home at issue here could not have been considered 

3 The meaning of the term appears to be largely unsettled even within the Board of Hearings. Vergados points to 
other decisions where hearing officers rejected a similar interpretation by MassHealth. 

4 MassHealth cites three Superior Court decisions in which the Court found that a home was available and 
countable. Nadeau v. Thom, WOCV2014-02278, slip op. at 5-6 (Mass. Super. December 29, 2015) (Frison, J .); 
Daley v. Sudders, WOCV2015-00188, slip op. at 3-4 (Mass. Super. December 23, 2015) (Curran, J.); Parsons v. 
Office of Medicaid, NOCV201 l-01564, slip op. at 7 (Mass. Super. November 5, 2012) (Fishman, J.). They are 
inapposite. In each of these cases, the trust at issue expressly provided that the plaintiff had a right to occupy 
and use the residence placed in the trust. 
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available under Section 520.023(C)(l)(d) and the hearing officer committed an error oflaw by 

finding otherwise. 

ORDER 

For the forgoing reasons, the PlaintHf's Motion for Judgo:rent on the Pleadings is 

ALLOWED and MassHealth's decision is VACATED to the extent it concluded that the George 

N. Vergados Irrevocable Trust's one~half share in the home located at 18 Thorndike Street, 

Lowell, Massachusetts was a countable asset 

Dated: October !(':2016 
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estate 

legal estate. An interest enforced in law rather than 
in equity. 

legal life estate. See life estate. 

life estate. (H!c) An eslale held only for l he du rn!ion.ofa 
specified person's life, usu. the posse~sor's. •Most life 
est Mes· - created, for example, by a grant "to Jane for 
life"--· are beneficial interests under t1 usts, the corpus 
often being personal property, not real property. -
Also termed estate for life; legal lije estate; life tenancy. 
See LIFE TENANT. [Cases: Life Estates C=> l.) 

life estate p11r a11tre 11ie (par oh-tr;i vee). (1888) A life 
estate for which the measuring life - the life whose 
duration deterrn i nes the duration of Lhe estate - is 
someone's other than the possessor's. - Also spelled 
life estate per nut re vie. [Cases: Life Estates C:::-1.] 

marital estate. See marital property under PROPERTY. 

next eventual estate. (1836) An estate taking effect 
upon an event that terminates the accumulation of 
undisposed rents and profits; an estate taking effect 
when the existing estate terminates. 

nonancestral estate. An estate from any source other 
than the owner's ancestors. - Also termed nonances
tral property. 

nonfreeliold estate. Any estate in real property without 
seisin, such as an estate for years, from period to 
period, at will, or at sufferance; any estate except a 
fee simple, fee tail, or lite estate. 

original estate. An estate that is the first of one or more 
derivative estates, bearing to each other the relation 
of a particular estate and a reversion. 

particular estate. An estate or interest less than a fee 
simple, such as a fee tail, a life estate, or a term for 
years. • It is so called because the estate is a mere part 
(particula) of the fee simple. 

periodic estate. See periodic tenancy under TENANCY. 

possessory estate. (18c) An estate giving the holder the 
righL to possess the property, with or without an own
ership interest in the property. 

present estate. An estate in immediate possession; one 
vested at the present time, as distinguished from a 
future estate. See present interest under INTEREST 

(2), 

qualified estate. Any estate that is not absolute and 
unconditional; a limited or conditional estate. 

reversiomiry estate. See REVERSION. 

separate estate. TI1e individual properly of one of two 
persons who stand in ;i marital or b11~iness relation
ship. Sec SEPARATE l'IWJ>EJHY. [C1scs: Divorce C-:-ci 
252 .3(3); Husband and WifeC=·l 10-202.) 

settled estate. An estate created or limited under a 
settlement; an estate in which the µowcrs of alien
ation, devising, and transmission according to the 
ordinary rnles of descent are rest rained by the settle
ment's Lerms. 
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stipendiary estate (sl1-pen-dee-er-ee). Hist. An estatf.'. 
granted in return for services, usu. of a military 
kind. 

vested estate. (l Sc) An estate with a present right of 
enjoyment or a present fixed right of future enjoy
ment. 

2. All that a person or entity owns, including both real 
and µersonal property. 

bankruptcy estate. See BANKRUPTCY ESTATE. 

3. 'The property that one leaves after death; the col
lective assets and liabilities of a dead person. [Cases: 
Executors and Administrators (;:::>38-73.] 

'The word 'eSlilte' was p ro~ably adopted becau~c in early 
days it w;is po5 Jble to ascl!rtain a r11afl's status !'.Jr position 
in life. by discovering the particular kind of tenure by which 
he held his lands. The quality of his tenure gave a clue to 
his status. The baron for example ought in theory to be the 
holder of a barony; he has the status of a baron because he 
has the estate of a baron .... [Olne of the distinguishing 
marks of !thel freehold estates was the uncertainty of their 
duration. They were invariably held either for life, or for 
some other space of time dependent upon an event which 
might not happen within a lifetime, and thus a freehold 
estate came to be regarded as one which involved the per
formance of free services only, but as one which endured 
for an uncertain time. In this way, the word 'estate' came 
to denote the quantity of a man's interest in land." G.C. 
Cheshire, Modern Law of Real Property 26 (3d ed. 1933). 

adjusted gross estate. 1. The total value of a decedent's 
property-after subtracting administration e. peuses, 
funeral expe11ses, creditors' claims, and casualty 
losses. • The value of the adjusted gross estate is used 
in computing the federal estate tax. Cf. net pro/late 
estate under PROBATE ESTATE. 2. See gross estate (1). 

ancestral estate. An estate that is acquired by descent 
or by operation of Jaw with no other consideration 
than that of blood. 

augmenteti estate. A refinement of the elective share 
to which a surviving spouse is entitled, whereby the 
ufair share" is identified as something other tlrnn 
the traditional one-third of the probate estate. • The 
current version of the Uniform Probate Code uses a 
sl i<ll ng scale L11n t im:reasl"S with each yearof marriage. 
U11d •r the UPC, a ~ ri rviv lng spouse h s u crued full 
m:irll11l-1 r 1pc rl y rights a lcr 15 yenrR of mnrringc. 
'1 his pe r eucugo of spousal entitlement is applied l 
a reconccp!ualization of the decedent's estate Lo t<1k(~ 
Into ,1c·oun1 nHirc t!rnn just the n~~cls rcm.1 11ini,: t11 

f he prub;1tc c!llatc it death. Also added 111to l h · c<1 k11· 
lall m ilre I he v. lut:.or certain fnrcr vh·o~ tra11~f ·rs that 
I hc Jc •dent m;id • Lo ol her. i 11 11 wn.y U1.11 Jcplt:\cJ !he 
prnbnlc c. talc: l he valm· or simi lar transfer. mad lll 
11( hc1 s l1)' !lu.· ~ 1 nu~c ;1 wcll 1s the va lu~ of 1hi:11Hlfi lnl 

propcrl)• nwncd hr tlwsp<)uscat lhnl ·i:~·llt?11 t \ dr.11h 1 
nnJ lhl· valm~ •ll 111 1 er vivos tr .111~Cer~ oi' propl·11)'1m1Jt· 
by the decl'llt:nl W the spouse. ·1he Uniform i'robnLc 
Code adopted Lhh 1•crsion of the augnw11 red-cst:1 tc. 
concept in an altc111pt to equali1.e Lhc 1rcatme11t oJ 
surviving spouses in non community-property slates 
vis·a·vis comm1rnit.y· property states. Unif. Probate 
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TO: MassHealth Eligibility Operations Staff ~ ., . 
. -:u· .// 

FROM: Russ Kulp, Director, MassHealth Operation~_'l«o..:r// ·~>r( 

RE: Calculating the Value of a Life Estate or Remainder Interest in Real Estate 

Introduction 

Revised Procedure 
To Determine 
Value 

When a MassHealth applicant or member owns or transfers a life estate 
or remainder interest in real estate, MassHealth must calculate the value 
of the life estate or remainder interest in order to determine the 
applicant's or member's eligibility for MassHealth. 

Effective December 1, 2007, MassHealth has revised the procedure to be 
used to determine the life estate or remainder interest. This procedure 
applies to transfers subject to penalty periods, sales of a remainder 
interest or life estate, and the value of the interest for asset 
determinations. Central Processing Unit (CPU) and MassHealth 
Enrollment Center (MEC) staff should use the revised process for all 
applications and redeterminations. 

MassHealth will be using the Internal Revenue Service (IRS) Table S, 
"Single Life Factors Based on Life Table 90 SM," in accordance with the 
interest rates under IRS code 7520 as of the date of the transfer or sale. 

Revised Procedure 
1. Determine the interest rate that is applicable for the month and year 

the real estate was transferred or sold. The interest rate can be found 
in Tiger Tables (an actuarial rate Web site) for IRS code 7520 at 
www.tigertables.com/ 7520.htm. 

2. Once you have determined the interest rate, go to 
www.Lmclefed. m/IRS-Forms/2001/p1457.pd£. You must have 
Adobe Acrobat to read this 880-page document. Scroll through the 
introductory pages until you reach page 1, which is the beginning of 
Table S. 

(continued on next page) 

Addendum 50 



Revised Procedure 
To Determine 
Value 
(cont.) 

Examples 

Eligibility Operations Memo 07-18 
December 1, 2007 
Page2 

3. The heading on page 1 is "Table S (2.2)." The number in parentheses 
represents the interest rate. Scroll through the pages until you reach 
the page of Table S for the interest rate you determined in step 1. 

4. Once you are at the correct Table S page, find the applicant's age at 
the time of transfer or sale. Look across for the factor for the life estate 
or remainder interest, depending upon what you are valuing. 

5. When the applicant has transferred an interest in real estate, multiply 
the appropriate life estate or remainder interest factor by the fair
market value as of the date of transfer. This is the figure to be used to 
determine the period of ineligibility. 

6. When real estate in which the applicant or member holds a life estate 
is being sold, multiply the appropriate life estate factor by the sale 
price. This figure is the value of the applicant's life estate, and the 
amount he or she should receive from the proceeds of the sale or the 
amount that will be attributed to the applicant or member. 

The following examples are for illustrative purposes only. 

Example A 
In June of 2005, an applicant transferred his real estate to his children and 
retained a life estate. The tax-assessed value of the property in June 2005 
was $250,000.00 and the applicant was 75 years old at that time. 

The Tiger Tables Web site shows the interest rate in June 2005 was 4.8%, 
and Table S (4.8), on page 14, shows that the factor for a remainder 
interest for a 75-year-old person is .62575. 

The calculation is as follows. 
$250,000.00 
x .62575 
$156,437.50 

$156, 437.50 is the value of the transferred real estate and the figure that 
should be used to calculate the period of ineligibility (penalty period). 

Example B 
A MassHealth member owns a life estate in real estate and, in August 
2007, the real estate is sold for $300,000.00. The member is 80 years old. 

The Tiger Tables Web site shows the interest rate in August 2007 was 
6.2% . Table S (6.2), on page 21, shows the life estate factor for an 80-year
old person is .36418. 

(continued on next page) 
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Examples 
(cont.) 

Questions 

The calculation is as follows. 
$300,000.00 
x . 36418 
$109,254.00 

Eligibility Operations Memo 07-18 
December 1, 2007 
Page3 

$109,254.00 is the portion of the sales proceeds to which the member is 
entitled. 

If you have any questions about this memo, please have your MEC 
designee contact the Policy Hotline. 
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