Declaration of Trust Establishing Nominee Trust

This form is a sample of a Declaration of Trust establishing a Nominee Trust and includes blanks, bracketed and capitalized information that should be completed, edited or deleted as appropriate. This form also includes italicized Notes intended for informational purposes only.  The Notes should not appear in the final Declaration of Trust, and practitioners should ensure all are deleted prior to execution and recording. 

These are suggestions only and the form is not intended as a mandated or required form of Nominee Trust. 

Declaration of Trust Establishing
[INSERT NAME OF TRUST]

[INSERT NAME OF TRUSTEE] of [INSERT TRUSTEE’S ADDRESS] and [INSERT NAME OF CO-TRUSTEE, IF APPLICABLE, OR DELETE] of [INSERT ADDRESS OF CO-TRUSTEE, IF APPLICABLE, OR DELETE] (the “Trustees”) hereby declare(s) that One ($1.00) Dollar is held in trust hereunder and any and all additional property and interest in property, real and personal, that may be acquired hereunder (the “Trust Estate”) shall be held in trust, solely as nominee, for the sole benefit of the individuals or entities listed in the Schedule of Beneficiaries in the proportions stated in said Schedule, which Schedule has this day been executed by the Beneficiaries and delivered to the Trustees with receipt acknowledged by at least one Trustee (hereafter, as it may be amended, “Schedule of Beneficiaries”).

NOTE: A trust must be funded in order to be operative, which might include the above statement of one dollar or other funding amount, simultaneous conveyance of real property to the Trustees of the Trust, or any other funding statement or action. DELETE THIS NOTE PRIOR TO EXECUTION AND RECORDING. 

SECTION ONE
Name and Purpose

1.1	This trust shall be known as the [INSERT NAME OF TRUST] (the “Trust”) and is intended to be a nominee trust, so-called, for federal and state income tax purposes and to hold the record legal title to the Trust Estate and perform such functions as are necessarily incidental thereto.

SECTION TWO
Trustees

2.1 	In the event there are two (2) Trustees, all Trustees must execute any and all instruments and certificates necessary to carry out the provisions of the Trust, except as otherwise herein provided. In the event there are more than two (2) Trustees, [INSERT ANY/ALL/NUMBER OF TRUSTEES REQUIRED TO ACT] Trustees, must execute such instruments and certificates necessary to carry out the provisions of the Trust, except as otherwise provided.

NOTE: In the majority of this form, the default is for unanimous action by all trustees. This is a change from the prior REBA form. However, the number of trustees required to act may be customized for each trust and in each situation, including authorizing only one trustee’s action in the event there are two or more trustees. DELETE THIS NOTE PRIOR TO EXECUTION AND RECORDING.

2.2	No Trustee shall be required to furnish bond. No Trustee shall be liable for any action taken at the direction of the Beneficiaries, nor for any error of judgment nor for any loss arising out of any act or omission in the execution of the Trust so long as the Trustee is acting in good faith, but shall be responsible only for that Trustee’s own willful breach of trust. No license of court shall be requisite to the validity of any transaction entered into by the Trustees. No purchaser, transferee, pledgee, mortgagee or other lender shall be under any liability to see to the application of the purchase money or of any money or property loaned or delivered to any Trustee or to see that the terms and conditions of this Trust have been complied with. Every agreement, lease, deed, mortgage, note or other instrument or document executed or action taken by the person or persons appearing from the records of the Registry of Deeds to be Trustees, as required by the terms of the Trust, shall be conclusive evidence in favor of every person relying thereon or claiming thereunder that at the time of the delivery thereof or of the taking of such action this Trust was in full force and effect, that the execution and delivery thereof or taking of such action was duly authorized, empowered and directed by the Beneficiaries.

2.3	Any person dealing with the Trust Estate or the Trustees may conclusively rely without further inquiry on a certificate signed by the person or persons appearing from the records of the Registry of Deeds to be Trustees, as required by the terms of the Trust, as to the identity of the Trustees or the Beneficiaries hereunder or as to the authority of the Trustees to act or as to the existence or nonexistence of any fact or facts which constitute conditions precedent to action by the Trustees or which are in any other manner germane to the affairs of the Trust. Execution, delivery or recording of such certificate shall not be a condition precedent to the validity of any transaction of the Trust.

SECTION THREE
Beneficiaries

3.1	The term “Beneficiary” or “Beneficiaries” shall mean an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, government, governmental subdivision, agency or instrumentality, public corporation or any other legal or commercial entity who has a present or future beneficial interest in a trust, vested or contingent, and are named as such in the Schedule of Beneficiaries, as the same may be amended from time to time, executed by said Beneficiaries and delivered to the Trustees. The respective interests of the Beneficiaries shall be as therein stated, or if no respective interest is stated, the Beneficiaries shall hold in equal shares.

NOTE: The above definition is from M.G.L. c. 203E, §103. DELETE THIS NOTE PRIOR TO EXECUTION AND RECORDING.

3.2	For purposes of this trust, the term “present beneficial interest” shall mean those beneficiaries having a present interest and not those having a future, conditional, contingent or remainder interest.

3.3	Decisions made and actions taken hereunder, including, without limitation, amendment of this Trust, appointment and removal of Trustees, directions and notices to Trustees, and execution of documents, shall be made or taken, as the case may be, by all of the Beneficiaries having a present beneficial interest at the time such decision is made or such action is taken.

NOTE: The number of beneficiaries required to act may be customized for each trust. DELETE THIS NOTE PRIOR TO EXECUTION AND RECORDING.  

3.4	Any Trustee may become a Beneficiary and exercise all rights of a Beneficiary without limitation, with the same effect as though they were not also a Trustee. The parties hereunder recognize that if a sole Trustee and a sole Beneficiary are one and the same person or entity, then the legal and equitable title hereunder merges into that person or entity by operation of law.
SECTION FOUR
Powers of Trustees

4.1	The Trustees shall hold the principal of this Trust and receive the income therefrom for the benefit of the Beneficiaries, and shall pay over the principal and income pursuant to the direction of all of the Beneficiaries having a present beneficial interest at the time such payment is made. 

NOTE: There is no distinction between the persons, entities and/or trusts who have a present and/or lifetime beneficial interest in the trust and a conditional, contingent or remainder interest. For purposes of this form, direction and control is limited to beneficiaries with a present beneficial interest.  This is a departure from the prior form, which required consent by all beneficiaries.  Depending on who is named as a beneficiary when a trust is created and what the client desires, practitioners may want to consider expanding or limiting which beneficiaries are necessary to consent and/or direct the Trustee. DELETE THIS NOTE PRIOR TO EXECUTION AND RECORDING.

4.2 	Except as provided herein, the Trustees shall have no power to deal in or with the Trust Estate except as directed by all of the Beneficiaries having a present beneficial interest at the time such direction is given. Any and all instruments executed pursuant to such direction may create obligations extending over any period of time, including periods extending beyond the date of any possible termination or expiration of the Trust. A direction to the Trustees by any one or more Beneficiaries may be by an attorney in fact appointed under a durable Power of Attorney. When, as, if and to the extent specifically directed by such Beneficiaries, the Trustees shall have the following powers:

	4.2.1	 to buy, sell, convey, assign, mortgage or otherwise dispose of all or any part of the Trust Estate and as landlord or tenant execute and deliver leases and subleases;

	4.2.2 	to execute and deliver notes for borrowing;

	4.2.3 	to grant easements or acquire rights or easements and enter into agreements and arrangements;

	4.2.4	to open and maintain bank accounts, and endorse and deposit checks in such account or accounts;

	4.2.5	to delegate authority to a third party pursuant to M.G.L. c. 203E, § 807; and

	4.2.6	to perform any and all acts and matters, including authorizing the Trustee to self-deal, as directed by all the Beneficiaries having a present beneficial interest at the time such direction is given.

4.3	Notwithstanding any provisions contained herein, no Trustee shall be required to take any action which will, in the opinion of such Trustee, involve the Trustee in any personal liability unless first satisfactorily indemnified.

4.4	Any persons or entities extending credit to, contracting with or having any claim against the Trustees shall look only to the funds and property of this Trust for payment of any contract or claim, or for the payment of any debt, damage, judgment, or decree, or for any money that may otherwise become due or payable to them from the Trustees, so that neither the Trustees nor the Beneficiaries shall be personally liable therefore.  If any Trustee shall at any time for any reason (other than for willful breach of trust) be held to be under any personal liability as such Trustee, then such Trustee shall be held harmless and indemnified by the Beneficiaries, jointly and severally, against all loss, costs, damage, or expense by reason of such liability.

SECTION FIVE
Termination

5.1	This Trust may be terminated at any time by notice in writing from all Beneficiaries having a present beneficial interest at the time said notice is given, provided that such termination shall be effective only when a certificate thereof signed by the Trustees shall be recorded with the Registry of Deeds. Notwithstanding any other provision of this Declaration of Trust, this Trust shall terminate in any event ninety (90) years from the date hereof, if not earlier terminated, except as provided under the provisions of Paragraph 5.3, below.

NOTE: Practitioners may want to consider whether any one beneficiary shall have the power to unilaterally terminate the Trust, or whether other beneficiaries, such as a majority, must join in the termination in order to effectuate the termination. DELETE THIS NOTE PRIOR TO EXECUTION AND RECORDING.

5.2	In the case of any termination of the Trust, the Trustees shall transfer and convey the specific assets constituting the Trust Estate, subject to any leases, mortgages, contracts or other encumbrances on the Trust Estate, to the Beneficiaries in proportion to their respective interests specified in the Schedule of Beneficial Interests. However, each Beneficiary may direct one or more designees to receive some or all of that Beneficiary’s proportionate interest. The Trustees may retain a portion of such Trust Estate as is in their opinion necessary to discharge any expense or liability, determined or contingent, of the Trust.

5.3	Notwithstanding a termination event of the Trust, the Trust shall remain in force and effect for a reasonable amount of time for the sole purpose of winding up the affairs of the Trust, including, without limitation, the authority granted to the Beneficiaries and Trustees under Section Seven hereunder and making final distribution to the Beneficiaries pursuant to Section 5.2, above, including the power to sell, convey or otherwise dispose of all or any part of the Trust Estate upon the direction of all Beneficiaries having a present beneficial interest at the time said direction is given.

SECTION SIX
Amendments

6.1	This Declaration of Trust may be amended from time to time by an instrument in writing signed by all of the Beneficiaries having a present beneficial interest at the time such writing is signed and delivered to the Trustees, provided in each case that the amendment shall not become effective until the instrument of amendment or a certificate setting forth the terms of such amendment is signed by the Trustees required to act under Section 2.1, above, and recorded with the Registry of Deeds.

SECTION SEVEN
Resignation and Successor Trustee

7.1	Any Trustee hereunder may resign at any time by an instrument in writing signed and acknowledged by such Trustee and sent to all remaining Trustees and to each Beneficiary having a present beneficial interest at the time such writing is signed and acknowledged. Such resignation shall be effective immediately among the trustees and Beneficiaries. The resignation shall be recorded at the Registry of Deeds, and any third party dealing with the trust estate may conclusively rely without further inquiry upon the recording of such instrument. 


SECTION SEVEN
Resignation and Successor Trustee
(cont’d)

7.2	Succeeding or additional Trustees may be appointed or any Trustee may be removed by an instrument or instruments in writing signed by all of the Beneficiaries having a present beneficial interest at the time of said appointment or removal, provided in each case that such instrument or a certificate signed by any current Trustee of record naming the newly appointed Trustee(s) or those Trustee(s) removed and, in the case of an appointment, the acceptance in writing by the Trustee or Trustees so appointed, shall be recorded in the Registry of Deeds. Upon acceptance by the newly appointed Trustee in accordance with M.G.L. c. 203E, § 701(a), the legal title to the Trust Estate shall, without the necessity of any conveyance, be vested in said succeeding or additional Trustee or Trustees, with all the rights, powers, authority and privileges as if named as an original Trustee hereunder.

NOTE: See REBA Title Standard 68 for documentation needed in order to establish a Trustee of Record. DELETE THIS NOTE PRIOR TO EXECUTION AND RECORDING.

NOTE: In the event the trust requires at least two (2) trustees to sign, if a trustee is to be removed, a practitioner may want to include the following language in addition to the above: 

The instrument of removal or the certificate signed by the current Trustee of record shall be recorded together with an attorney’s affidavit pursuant to M.G.L. c. 183, § 5B, under penalties of perjury, stating that such attorney has personal knowledge of the affairs of the Trust and the facts stated in the instrument of removal or the current Trustee’s certificate regarding the removal of a Trustee, including the basis of such attorney’s knowledge, and that the Trustee being removed has been removed by all of the Beneficiaries having a present beneficial interest at the time of such removal.

7.3	Notwithstanding the earlier provisions in this Section Seven, upon the death, incapacity, resignation or removal of any Trustee [OR INSERT NAME OF TRUSTEE(S) TO WHICH THIS PARAGRAPH APPLIES] to serve as Trustee(s) hereunder, the remaining Trustee(s) may continue to serve, but in the event that there are no remaining Trustee(s), [INSERT NAME OF SUCCESSOR TRUSTEE(S) AND ANY SUBSEQUENT SUCCESSORS] is hereby appointed to serve as successor Trustee. The acceptance in writing by the Trustee or Trustees so appointed shall be recorded in the Registry of Deeds. Upon acceptance in accordance with M.G.L. c. 203E, § 701(a), the legal title to the Trust Estate shall, without the necessity of any conveyance, be vested in said succeeding or additional Trustee or Trustees, with all the rights, powers, authority and privileges as if named as an original Trustee hereunder. Incapacity shall be determined by a writing signed by that Trustee’s medical doctor and delivered to any remaining co-Trustee(s) or the successor Trustee, who shall record a trustee’s certificate with the Registry of Deeds in the County in which the Trust or Certificate thereof is recorded that the former Trustee is incapacitated and which appends thereto a copy of the doctor’s letter, or if the doctor’s letter contains personal information such as account or patient number; social security number; insurance company name, information or number; medical diagnosis; medical treatment plan; or, any other similar confidential information then such information may be redacted, blackened out or otherwise obliterated so as to become illegible and the document shall nonetheless be entitled to recording.  


SECTION SEVEN
Resignation and Successor Trustee
(cont’d)

NOTE: After the death, resignation, removal or incapacity of a Trustee, practitioners who do not want the remaining co-Trustee(s) to serve alone should delete that provision from Paragraph 7.3 and be certain to name specific successor Trustees. DELETE THIS NOTE PRIOR TO EXECUTION AND RECORDING.

NOTE: Practitioners may wish to allow for appointment of additional subsequent successor Trustee(s) in the event any named successor Trustee has since died, become incapacitated, resigned or been removed. DELETE THIS NOTE PRIOR TO EXECUTION AND RECORDING.   

7.4	In the event that there is no Trustee without the appointment of a successor Trustee, a person purporting to be a successor Trustee hereunder may record in the Registry of Deeds an affidavit pursuant to M.G.L. c. 183, § 5B, under penalties of perjury, stating that the prior sole Trustee is no longer serving and the reasons therefore, and the successor Trustee has been so appointed by all of the Beneficiaries having a present beneficial interest at the time of such appointment. Such successor Trustee affidavit, only when recorded together with an attorney’s affidavit pursuant to M.G.L. c. 183, §5B, under penalties of perjury, stating that such attorney has personal knowledge of the affairs of the Trust and the facts stated in the successor Trustee’s affidavit, including the basis of such attorney’s knowledge, and that the person signing the successor Trustee’s affidavit has been appointed as a Trustee by all of the Beneficiaries having a present beneficial interest at the time of such appointment. The recording of both affidavits shall have the same force and effect as if the certificate of a Trustee or Trustees required or permitted hereunder had been recorded, and persons dealing with the Trust or Trust Estate may always conclusively rely without further inquiry upon such affidavits as so executed and recorded as to the matters stated therein.

SECTION EIGHT
Governing Law

8.1 This Declaration of Trust shall be construed in accordance with the laws of the Commonwealth of Massachusetts.

SECTION NINE
Registry of Deeds

9.1	The term “Registry of Deeds” shall mean the Registry of Deeds or Registry District of the Land Court for the district in the Commonwealth of Massachusetts in which this Declaration of Trust or a Certificate pursuant to M.G.L. c. 184, §35 is recorded or registered. 

NOTE: In the event the Trustee(s) of this Trust owns or later acquires real estate in a different county or in a different land recording system, then the practitioner may wish to record a certificate pursuant to M.G.L. c. 184, §35 or attested copies of the Trust documents in that county or land recording system. See REBA Title Standard No. 53 on indefinite trust references and REBA Title Standard No. 68, paragraph (vii) for referring to trust documents previously recorded in a different registry of deeds or district.


[SECTION TEN]
[Other Provisions]

[10.1	ANY OTHER ADDITIONAL PROVISIONS, IF ANY, SHOULD BE INSERTED HERE.]
 
Executed as a sealed instrument this _______ day of ____________________, 20_____.


							____________________________________
							[INSERT NAME OF TRUSTEE], Trustee


							[___________________________________]
							[[INSERT NAME OF TRUSTEE], Trustee]


	
[State of/Commonwealth of _____________]

[INSERT NAME OF COUNTY] County

On this ____ day of ___________, 20__, before me, the undersigned notary public, [INSERT NAME OF TRUSTEE(S)] personally appeared, proved to me through satisfactory evidence of identification, which were [INSERT TYPE OF IDENTIFICATION USED OR PERSONAL KNOWLEDGE] to be the person[s] whose name[s] [is/are] signed on the preceding document, and acknowledged to me that the Signer[s] signed it voluntarily for its stated purpose, as [TRUSTEE/TRUSTEES] of the [INSERT NAME OF TRUST].

						__________________________________________
						[NAME OF NOTARY PUBLIC], Notary Public
						My commission expires [EXPIRATION DATE]


Notes and Comments


Adopted November 20, 1989
Amended May 6, 2024 (Amended to add notes, and optional and alternative provisions)
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