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Footnotes

1 Clay H. Ciani, John J. Ciani, and William R. Ciani.

2 We refer to the parties by their first names to avoid confusion.

3 We agree that, though some version of G. L. c. 191, § 15 (§ 15), has been in effect for well over 200 years, guidance

apposite to the specific issue raised in this case appears to be virtually nonexistent.

4 General Laws c. 215, § 13, permits a judge of the Probate and Family Court to report in two instances: “(1) where ‘a case

or matter is heard for final determination,’ the judge ‘may reserve and report the evidence and all questions of law therein

for consideration of the appeals court, and thereupon like proceedings shall be had as upon appeal’; and (2) if after making

an interlocutory ruling, the judge ‘is of opinion that it so affects the merits of the controversy that the matter ought, before

further proceedings [in the trial court], to be determined by the appeals court,’ the judge may report his or her interlocutory

ruling for immediate appellate review.” Guardianship of D.C., 479 Mass. 516, 521 (2018), quoting G. L. c. 215, § 13. “The

first path places an undecided case before the appellate court and puts the appellate court in a position to enter, or order

the entry of, the final judgment in the first instance; the second path places before the appellate court the issue of the

correctness of a significant interlocutory ruling made by a Probate and Family Court judge.” Guardianship of D.C., supra.

5 If the decedent left kindred but no issue, the surviving spouse is entitled to $25,000 and one-half of the remaining personal

and one-half of the remaining real property, subject to the income-only limitation. G. L. c. 191, § 15. If the decedent left

neither issue nor kindred, the surviving spouse is entitled to take $25,000 and one-half of the remaining personal and

one-half of the remaining real property absolutely. Id.
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6 In 2008, the Legislature overhauled the law governing the probate process by adopting nearly the entire Uniform Probate

Code (code). See St. 2008, c. 521; G. L. c. 190B. In so doing, the Legislature did away with the provisions providing for

tenancy by dower. See G. L. c. 189, § 1, repealed by St. 2008, c. 521, § 6. The Legislature declined to adopt the code's

extensive spousal share provisions, however, electing instead to leave G. L. c. 191, §§ 15-16, intact.

7 The owner of a life estate in real property, as that term is commonly understood, has a right to possess the property

as well as a right to all of the income generated by the property during his or her lifetime. See Hershman-Tcherepnin v.

Tcherepnin, 452 Mass. 77, 88 n.20, 891 N.E.2d 194 (2008); Hinckley v. Clarkson, 331 Mass. 453, 454-455, 120 N.E.2d

285 (1954). See also Johnson v. Johnson, 7 Allen 196, 198, 89 Mass. 196 (1863) (life tenant was “in lawful possession”

and had “the pernancy of the rents and profits of the entire estate”). See generally H.J. Alperin, Summary of Basic Law

§ 14.9, at 674 (5th ed. 2017) (life tenant is entitled to beneficial use of property and to rents, income, and profits from

such use for duration of life estate).

8 It was not until 1833 that the same statute afforded widows a limited claim to their deceased husband's personal property.

See St. 1833, c. 40.

9 In 1899, the Legislature expanded the scope of the statute to apply to surviving husbands in addition to surviving wives.

St. 1899, c. 479, § 10.

10 The statute was amended once more in 1992, but this amendment is of no consequence to our analysis.

11 In Kramer v. Crosby, 266 Mass. 525, 530, 165 N.E. 686 (1929), this court noted that where a widow had waived the

provisions of her deceased husband's will in accordance with R.L. 1902, c. 135, § 16, a precursor to § 15, and he had left

kindred but no issue, she took no “interest in fee” in his real property; rather, she took “only a life estate which ended with

her death.” In that case, the judge had ordered, and the widow had assented to, partition of the decedent's estate. Id. at

528-529, 165 N.E. 686. The widow received $10,000 from the personal property, less an inheritance tax. Id. at 528, 165

N.E. 686. In addition, one-half of the real property, i.e., the widow's intestate share, was “assigned and set off” to her “for

life.” Id. Upon the widow's death, the sole taker under her will sought to challenge that partition on the ground that the

widow's waiver was invalid. Id. at 529, 165 N.E. 686. We declined to disrupt the partition, in part, because the widow had

assented to it. Id. at 531, 165 N.E. 686. Therefore, the nature of the interest that she took in the decedent's real property

was not squarely in issue. Nonetheless, the discussion therein informs and is consistent with our conclusion in this case.

12 As a practical matter, § 15 is unwieldly and perplexing to apply in most instances. See 2 T.H. Belknap, Newhall's

Settlement of Estates and Fiduciary Law in Massachusetts § 20:2 (5th ed. 1994), and examples provided therein. In

addition, it is “woefully inadequate to satisfy modern notions of a decedent spouse's obligation to support the surviving

spouse or modern notions of marital property,” Bongaards v. Millen, 440 Mass. 10, 21, 793 N.E.2d 335 (2003); see

Sullivan v. Burkin, 390 Mass. 864, 873, 460 N.E.2d 572 (1984), and, although not visited in detail here, the history of the

statute leaves no doubt that it is decidedly gendered. See Note, Marital Property Reform in Massachusetts: A Choice

for the New Millennium, 34 New Eng. L. Rev. 261, 266, 303, 339 (1999). In short, the statute is in desperate need of an

update and we urge the Legislature to do so.

13 Susan has requested that the properties subject to her petitions be sold; however, we note that physical division is the

primary and favored method of partition. See Delta Materials Corp. v. Bagdon, 33 Mass. App. Ct. 333, 337, 599 N.E.2d

250 (1992), S.C., 43 Mass. App. Ct. 307, 682 N.E.2d 927 (1997) and 59 Mass. App. Ct. 439, 796 N.E.2d 434 (2003). If the

judge, upon careful findings, determines by a preponderance of the whole evidence that the property cannot be divided

advantageously and without great inconvenience to the owners, then the governing statutes provide two additional means

of resolving the matter. Id. at 338-339, 599 N.E.2d 250, citing Mello v. Mello, 322 Mass. 68, 69, 76 N.E.2d 9 (1947)

(although task may be formidable, difficulty and complexity of just and equitable division do not alone justify resort to

sale). First, the judge may “set off to any one or more of the parties, with his or their consent,” “the whole or any part” of

the co-owned property “upon payment by him or them to any one or more of the others of such amounts of money” to

make the partition just and equal.” G. L. c. 241, § 14. Second, the judge may order a public auction or private sale of “the

whole or any part of the land,” followed by a distribution of the proceeds so as to make the partition “just and equal.” G. L.

c. 241, § 31. See Delta Materials Corp., supra (“A sale is not simply an equally available alternative to a physical division;

it may be ordered only after the court determines, upon careful findings, that advantageous division cannot be made”).

To those options, we add another: private settlement. Indeed, “[m]any partition cases end that way.” Duangpratheep v.

Calnan, Mass. Land Ct., No. 17 MISC. 000246, 2018 WL 5621768 (Oct. 26, 2018) (order establishing terms of setoff).
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