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REBA Title Standard No. 14 
Missing Probates 

 
A title dependent on a deed from heirs of a person for whom there are no Massachusetts probate proceedings 
is not defective if: 
 
(1) the decedent died more than 25 years ago, and 
 

(a) a recorded affidavit or death certificate shows the date of death and place of residence at death, and 
 
(b) an affidavit recorded pursuant to G.L. c. 183, §§ 5A or 5B names the decedent’s heirs, states that 

the decedent died intestate, and declares that no probate proceedings have been filed in any 
jurisdiction, 

 
or 
 
(2) the decedent died more than 50 years ago and instruments recorded in the chain of title of land of the 

decedent identify the heirs. 
 
 

Comments 
 
1. (a) G.L. c. 193, § 4 limited the effect of administration proceedings begun after 20 years. G.L. c. 191, §§ 

12 and 13 required wills to be presented promptly. G.L. 197, § 19 precluded a sale of real estate to pay 
legacies after six years. (All repealed, effective March 31, 2012) 
 
(b) G.L. c. 190B provides with limited exceptions that a probate may be opened only within 3 years from 
date of death (G.L. c. 190B, §3-108) and that a proceeding to determine heirs may be opened thereafter 
(G.L. c. 190B, §3- 402). 
 

2. When the owner has been dead 25 years without probate or administration, the risk is deemed negligible 
that others than the grantee from the heirs have a valid interest in the land. 
 

3. For purposes of Title Standard 14, the filing of a Voluntary Administration under G.L. c. 190, § 3-1201 or 
G.L. c. 195, § 16 shall not be deemed a probate proceeding. 

 
 
Adopted November 26, 1973 
Amended May 22, 1989 (The phrase “and declare that no probate proceedings have been filed in any 
jurisdiction” was added.) 
Amended May 7, 2012 (to conform Standard to passage of G.L. c. 190B, effective March 31, 2012.) 
Amended May 6, 2013 (to restore use of statutory affidavits to identify the heirs of a decedent who died more 
than 25 years ago.) 
Amended May 6, 2019 (to clarify that a Voluntary Administration is not deemed a probate proceeding for 
purposes of this Standard) 
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REBA Title Standard No. 71 
Evidence of Death of Deceased Joint Owners and Life Tenants 

 
A title derived from surviving joint owner(s), or from remainderperson(s) after the death of life 
tenant(s) or from a personal representative or an executor, administrator, guardian, conservator, 
heir(s) or devisee(s) of such survivor(s) or remainderperson(s) (collectively, "Survivors"), is not 
defective by reason of any uncertainty as to the death of the deceased joint owner or life tenant if 
evidence of the death is established by: 
 

(a) a death certificate recorded at the Registry of Deeds in the district where the property is located 
or a death certificate filed with or noted in the docket of a probate or other proceeding in a Probate 
Court in any county of Massachusetts; or  
 
(b) the recording at the Registry of Deeds in the district where the property is located of: 
 

(1) a certified copy of an approved or allowed petition for a domestic or foreign probate or 
administration of the decedent's estate, or a certificate of appointment in such matter, which 
in either case recites the decedent's date of death, provided that recording of such petition in 
the Registry of Deeds shall not be necessary if such petition is filed in any county; or 
 
(2) a Massachusetts Inheritance Tax Lien Release ("L-8 or L-53") relative to the decedent's 
interest in the property; or 
 
(3) a Massachusetts Certificate of Release of Estate Tax Lien formerly known as an"M-792" 
relative to the decedent's interest in the property; or 
 
(4) a deed for the real property from such Survivors that contains a recital that the decedent 
has died, even if no date or place of death is recited, provided, however, that such deed has 
been recorded for more than 20 years; or 
 
(5) a subsequently recorded death certificate of the Survivor that lists the Survivor’s marital 
status as widowed and that identifies the predeceased joint owner as the spouse of the 
decedent; or 
 
(6) in a case in which a previously recorded deed for the real property from such Survivor(s) 
to an arm’s length purchaser for value exists, an affidavit given by an attorney in good standing 
pursuant to G.L. c. 183 §§ 5A or 5B: 
 

(i)   that states that a death certificate cannot be obtained because such records are 
confidential or unavailable in the jurisdiction where the decedent died and includes a 
supporting narrative, and 
 
(ii)   that appends a true copy of a published obituary that provides the date of death.  
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Notes and Comments 
 

(1) As to the recording of a death certificate as a matter of practice, see REBA Practice Standard No. 
10. 
 
(2) For purposes of this Title Standard, the term "joint owners" shall include joint tenants and tenants 
by the entirety.  
 
(3) When a death certificate or probate is outside of the county where the land is located, it is the 
recommended practice to note in the title reference of the deed being recorded, the county where the 
death certificate is recorded or the probate is filed.  
 
(4) The spouse of a widowed Survivor may be identified by his/her birth name on the death certificate 
issued by the municipality.     
 
(5) An affidavit recorded pursuant to (b)(6) of this Title Standard must be based on personal 
knowledge, contain sufficient information setting forth the steps taken to obtain the death certificate, 
cite the statutory or regulatory bar existing which prohibits obtaining the death certificate by the 
record title owner,  contain a recitation of the facts discovered or known to the affiant, and the source 
of information which establishes that the person identified in the obituary was the owner for whom 
proof of death is necessary to establish the record title.    
 
(6) For purposes of this Title Standard a published obituary shall include digital publication of the 
obituary through the funeral home or digital obituary publication service.  

 
 

Caveat 
 

(1) As to registered land, see Land Court Guideline No. 14 (May 1, 2000, Revised February 27, 2009). 
 
(2) While M-792s, L-8s or L-53s are considered sufficiently reliable evidence of death under the 
circumstances discussed in this title standard, an Estate Tax Affidavit pursuant to G.L. c. 65C, §14(a) 
is not. 
 
 
 
Adopted November 14, 2005  
Amended November 5, 2008 (to delete a requirement in subsection (b)(3) that, to establish evidence 
of death, an M-792 must have been recorded for at least 20 years) 
Amended May 7, 2012 (to confirm Standard to passage of M.G.L. c. 190B, effective March 31, 2012) 
Amended May 6, 2019  
Amended November 2, 2020 (to expand sources of evidence which may be relied on for proof of 
death for joint owners and remainderpersons) 
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REBA Title Standard No. 77 
Prior Owner Automatic Homestead or Declared Homestead 

 
Title derived from a conveyance of record of real estate on which there was an automatic or declared 
homestead is not on that account defective if: 
 

1. The only persons entitled to an estate of homestead were a married couple and both executed 
a deed for the conveyance of the real property to a bona fide purchaser for value; or 

 
2. An unmarried person entitled to an estate of homestead, or the executor or administrator of 

such person, recited in a deed for the conveyance of the real property to a bona fide purchaser 
for value: 

 
a. (For deeds recorded prior to March 16, 2011) that he/she was unmarried, or 
b. (For deeds recorded on or after March 16, 2011) that he/she was unmarried and that 

there were no other persons entitled to the protection of the homestead act; 
or 

 
3. A non-titled spouse released his/her right of homestead either in a deed for the conveyance 

of the real property to a bona fide purchaser for value or in a separately recorded instrument 
of release; or 

 
4. There is recorded in the registry of deeds for the county where the real property is located 

a G.L. Ch 183 Section 5B affidavit certifying that attached to it is a subsequently recorded 
declaration of homestead on other real estate declared by the prior owner(s); or 

 
5. The real estate was held in trust and was conveyed to a bona fide purchaser for value by the 

trustee(s) of the trust; or 
 

6. There is recited in a deed for the conveyance of the real property to a bona fide purchaser 
for value that: 

 
a. The property was not homestead property; or 
b. The property was not the principal residence of the grantor or any other person; or 

 
7. A principal residence was abandoned by those person(s) entitled to an estate of homestead. 
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Comments 
 

1. G.L. Ch 188 was rewritten with the passage of Chapter 395 of 2010, which became effective 
on March 16, 2011. It established an automatic homestead effective as of that date on a 
principal residence when a declared homestead has not been recorded. 

 
2. With respect to the conveyance by an unmarried person, G.L. Ch 188 Section 13 states that 

the marital status of a grantor may be relied upon by a good faith purchaser for value. It is 
recommended that an affidavit pursuant to this section be obtained as such an affidavit is 
conclusive as to the facts set forth in the affidavit. While the affidavit need not be recorded 
to be conclusive, an attorney certifying title may elect to do so. 

 
3. G.L. Ch 188 Section 10(3) terminates the estate of homestead when there has been 

abandonment of the real estate by the owner, the owner’s spouse, former spouse and minor 
children (excepting those in the military service as defined in 
50 U.S.C. appendix, Section 511). It may be reasonably assumed by a conveyancer that any 
rights arising from a prior declared or automatic homestead have been abandoned when 
there have been two successive deeds to purchasers for value. Prior to the enactment of 
Chapter 395 of the Acts of 2010, the word “abandonment” was not contained in the 
homestead statute. It is now an additional statutory means of terminating a homestead. Case 
law prior to the enactment of Chapter 395 recognized that an estate of homestead may be 
terminated by abandonment. See In re Marrama, 307 B.R.332 (D. Mass. 2004). As 
abandonment was not included in prior versions of the homestead statute, however, courts 
imposed a high standard to prove abandonment. See Silloway v. Brown, 94 Mass. 30, 12 
Allen 30 (1866) and Lazell v. Lazell, 90 Mass. 575, 8 Allen 575 (1864). Courts have held 
that to defeat a homestead estate, any act of abandonment, short of acquiring a new 
homestead, must be such as to afford unequivocal evidence of an intent to abandon it. In 
none of the cases involving the determination of abandonment has the property been 
conveyed by the record title owner. Instead, the cases have dealt with the rights of creditors 
to perfect a lien on property which continued to be owned by the person who created or was 
benefited by a homestead estate. While not defining the term “abandonment”, In re Melito, 
357 B. R. 684 (D. Mass.2007) implied that it would involve vacating the premises other 
than temporarily or conditionally. Two successive deeds to a bona fide purchaser for value 
would seem to meet the criteria of abandonment. 

 
 
 
Adopted November 14, 2011 
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From MGL c. 65C, s. 14 

Section 14. (a) Unless the tax imposed by this chapter is sooner paid in full, it shall 
be a lien for ten years from the date of death upon the Massachusetts gross estate of 
the decedent, except that such part of the Massachusetts gross estate as is used for 
the payment of charges against the estate and expenses of its administration, 
allowed by the probate court having jurisdiction thereof, shall be divested of such 
lien. For dates of death on or after January 1, 1997, an affidavit of the executor, 
subscribed to under the pains and penalties of perjury, recorded in the appropriate 
registry of deeds and stating that the gross estate of the decedent does not necessitate 
a federal estate tax filing, shall release the gross estate of the lien imposed by this 
section. 

(b) If the tax imposed by this chapter is not paid when due, then the spouse, 
transferee, trustee, surviving tenant, person in possession of the real or personal 
property by reason of the exercise, nonexercise, or release of a power of 
appointment, or beneficiary, who receives, or has on the date of the decedent's 
death, real or personal property included in the Massachusetts gross estate to the 
extent of the value, at the time of the decedent's death, of such property shall be 
personally liable for such tax. Any part of such real property, which, prior to the 
decedent's death, was conveyed by a deed of the decedent not disclosing an intention 
that it take effect in possession or enjoyment at or after his death and such deed was 
recorded or registered prior to the decedent's death, and any part of such personal 
property transferred by, or transferred by a transferee of, such spouse, transferee, 
trustee, surviving tenant, person in possession of property by reason of the exercise, 
nonexercise, or release of a power of appointment, or beneficiary, to a bona fide 
purchaser, mortgagee or pledgee, for an adequate and full consideration in money or 
money's worth shall be divested of the lien provided in subsection (a), and a lien 
shall then attach to all the property of such spouse, transferee, trustee, surviving 
tenant, person in possession, beneficiary, or transferee of any such person, except 
any part transferred to a bona fide purchaser, mortgagee or pledgee for an adequate 
and full consideration in money or money's worth. 
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MGL c. 190B, s. 3-101: 

The power of a person to leave property by will, and the rights of creditors, devisees, 
and heirs to property are subject to the restrictions and limitations contained in this 
chapter to facilitate the prompt settlement of estates. Upon the death of a person, the 
decedent's real and personal property devolves to the persons to whom it is devised by 
the decedent's last will or to those indicated as substitutes for them in cases involving 
lapse, renunciation, or other circumstances affecting the devolution of testate estate, or 
in the absence of testamentary disposition, to the decedent's heirs, or to those 
indicated as substitutes for them in cases involving renunciation or other circumstances 
affecting devolution of intestate estates, subject to allowances and exempt property, to 
rights of creditors, elective share of the surviving spouse, and to administration. 
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From MGL c. 190B, s. 3-715: 
 
(a) Except as restricted or otherwise provided by the will or by an order in a formal 
proceeding and subject to the priorities stated in section 3–902, a personal 
representative other than a special personal representative, acting reasonably for the 
benefit of the interested persons, may properly: 

… 
 

(23.5) sell, lease or encumber to an arm's length third party any real estate of the 
estate, or an interest in that real estate, for cash, credit or for part cash and part credit, 
with or without security for unpaid balances and whether the personal representative 
has been appointed formally or informally; the sale, lease or encumbrance shall be 
conclusive notwithstanding section 3–302 or any contest of the informal probate 
proceeding, provided that: (i) if the decedent died without a will, a license has been 
issued under chapter 202; or (ii) if the decedent died with a will, either: (a) the will, 
probated formally or informally, empowered the personal representative to sell, lease 
or encumber that real estate or an interest in that real estate, or (b) a license has been 
issued under chapter 202. 
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