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Overview of Marketable vs. Insurable Title
Marketable Title

Much of the case law discussing marketable title involves enforcement of a 
purchase and sale agreement where a dispute over whether the seller is able to 
convey marketable title.  For most standard purchase and sale agreements over 
the last 50 years, the quality of title required to be conveyed is “good clear record 
and marketable title.”  Thus, marketable title actually has two components:  
“good clear record” title and “marketable” title.  (See additional discussion of 
Marketable Title in the written materials at pages 144-146.)

As we’ll discuss, the issue of whether a title is marketable or unmarketable can 
arise in the context of a malpractice claim against an attorney who passed on a 
title without recognizing or properly dealing with a matter adversely affecting 
title.  See, for example, Lyon v. Duffy, 77 Mass.App.Ct. 860 (2010) and Fall River 
Savings Bank v. Callahan, 18 Mass.App.Ct. 76 (1984) referenced in the written 
materials on Page 144. 



Overview of Marketable vs. Insurable Title
Marketable Title Becoming More and More a Matter of

“Insurable Title.”

The issue of whether a title is marketable or unmarketable can also 
arise in the context of a claim under a title insurance policy either 
when some actual claim of a lien or interest in the insured property 
adverse to the insured owner (or mortgagee) or, far more often, when 
a buyer’s or buyer’s lender’s attorney raises a “title issue” after doing 
reviewing a title examination in preparation for a sale or mortgage 
refinance transaction.  And, almost just as often in the last 30 years, 
the attorney consults with a title insurance underwriting counsel to 
not only determine if a title insurance policy can be issued but also to 
obtain an opinion as to whether title is marketable.  
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PURCHASE AND SALE AGREEMENT FORMS
Provisions Relating to Title

REBA FORMS
Form 21-Purchase and Sale Agreement For Massachusetts Real Estate 
– See pages 137-138 in Written Materials
Form 66-Sample Rider Provisions to Residential Purchase and Sale 
Agreement – See pages 138-139 in Written Materials
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ATTORNEY’S CERTIFICATION OF TITLE STATUTE

M.G.L. Ch. 93, § 70 - See page 133 of Written Materials

SAMPLE ATTORNEY CERTIFICATON - See pages 135-136 of Written 
Materials
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Relationship of REBA Title Standards to 
Marketable Title and Insurable Title

Preamble to REBA Title Standards
The objective of the conveyancer is to determine whether or not the title in question is 

satisfactory of record.  Objections to the title should be made only when the defect or defects 

could reasonably be expected to expose the prospective owner, tenant or lienor to the risk of 

adverse claims or litigation. The following title standards express the practice considered 

reasonable by members of the Real Estate Bar Association for Massachusetts.  This standard of 

reasonableness is intended to assist the conveyancer in determining if title is marketable.

Comment

The foregoing provision should protect sellers by preventing sales from being lost by technical and 

non-substantive objections to title and should protect buyers by avoiding disputes and assuring 

them a title that will be marketable in the event of a resale.
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REBA Title Standards – Grouped by Topic

Acknowledgments
16. Acknowledgments

Attachments, Executions, Lis Pendens, Court Actions
15. Partition by Sale
20. Levy of Execution by Sale
29. Dissolution of Lis Pendens
38. Attachments of Trust Property
47. Seizure on Execution
49. Dissolution of Attachments
67. Orders in Equitable Proceedings

Bankruptcy
30. Bankruptcy Transfers
31. Notice of Pendency of Bankruptcy
32. Unadministered Bankruptcy Interests
84. Effect of a Bankruptcy on Recorded Liens

https://www.reba.net/member-section/standards-forms/ts16/
https://www.reba.net/member-section/standards-forms/ts15/
https://www.reba.net/member-section/standards-forms/ts20/
https://www.reba.net/Userfiles/files/pdfs/ts29.pdf
https://www.reba.net/Userfiles/files/pdfs/ts38.pdf
https://www.reba.net/Userfiles/files/pdfs/ts47.pdf
https://www.reba.net/Userfiles/files/pdfs/ts49.pdf
https://www.reba.net/Userfiles/files/pdfs/ts67.pdf
https://www.reba.net/Userfiles/files/pdfs/ts30.pdf
https://www.reba.net/Userfiles/files/pdfs/ts31.pdf
https://www.reba.net/Userfiles/files/pdfs/ts32.pdf
https://www.reba.net/UserFiles/files/pdfs/ts84.pdf
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REBA Title Standards – Grouped by Topic - continued

Condominiums
69. Certificates Pursuant to M.G.L. c. 183A, § 6(d)
70. Condominiums: First Unit Deed Fails to Include Attached Unit Plan or Includes Defective Unit Plan 
or Certification
74. Irregularities in Condominium Unit Deeds, Unit Plans and Floor Plans

Corporations and Other Entities
9. Massachusetts Business Trusts and the Rule Against Perpetuities
11. Corporate Transfers
12. Foreign Corporations
17. Corporate Tax Liens
26. Limited Partnership Transfers
37. General Partnership Transfers
44. General Partnership Transfers (Current Transactions)
51. Transfers Involving the Commonwealth
59. Limited Liability Company Transfers

https://www.reba.net/Userfiles/files/pdfs/ts69.pdf
https://www.reba.net/Userfiles/files/pdfs/ts70.pdf
https://www.reba.net/Userfiles/files/pdfs/ts74.pdf
https://www.reba.net/member-section/standards-forms/ts9/
https://www.reba.net/member-section/standards-forms/ts11/
https://www.reba.net/member-section/standards-forms/ts12/
https://www.reba.net/member-section/standards-forms/ts17/
https://www.reba.net/Userfiles/files/pdfs/ts26.pdf
https://www.reba.net/Userfiles/files/pdfs/ts37.pdf
https://www.reba.net/Userfiles/files/pdfs/ts44.pdf
https://www.reba.net/Userfiles/files/pdfs/ts51.pdf
https://www.reba.net/Userfiles/files/pdfs/ts59.pdf
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REBA Title Standards – Grouped by Topic - continued

Corporations and Other Entities - continued
60. Limited Liability Partnership Transfers
66. Transfers by Non-Profit Corporations
75. Corporate Transfers after Dissolution
76. Internet-Based Title Information Sources

Curative Title Standards
21. Scriveners' Errors
27. Title References and Descriptions

Divorce
81. Property Transfers Subject to Supplemental Probate Rule 411 - Automatic Restraining Order

https://www.reba.net/Userfiles/files/pdfs/ts60.pdf
https://www.reba.net/Userfiles/files/pdfs/ts66.pdf
https://www.reba.net/member-section/standards-forms/ts75/
https://www.reba.net/Userfiles/files/pdfs/ts76.pdf
https://www.reba.net/Userfiles/files/pdfs/ts21.pdf
https://www.reba.net/Userfiles/files/pdfs/ts27.pdf
https://www.reba.net/Userfiles/files/pdfs/ts81.pdf
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REBA Title Standards – Grouped by Topic - continued

Estates and Decedents
10. Executor's Power of Sale
14. Missing Probates
36. Probate Inventories
39. Exercise of Power of Appointment
40. Transfers by Devisees
41. List of Heirs
46. Delayed Recording
50. Pretermitted Issue
71. Evidence of Death of Deceased Joint Owners and Life Tenants
78. Personal Representative Conveyances Per Power of Sale Under Massachusetts Uniform Probate 
Code

Estate Tax Liens
3. Federal Estate Tax Liens
24. Massachusetts Estate Tax Liens
61. Massachusetts Estate Tax Liens with Respect to Transfers for Inadequate Consideration

https://www.reba.net/member-section/standards-forms/ts10/
https://www.reba.net/member-section/standards-forms/ts14/
https://www.reba.net/Userfiles/files/pdfs/ts36.pdf
https://www.reba.net/Userfiles/files/pdfs/ts39.pdf
https://www.reba.net/Userfiles/files/pdfs/ts40.pdf
https://www.reba.net/standards-forms/title-standards/ts41/
https://www.reba.net/Userfiles/files/pdfs/ts46.pdf
https://www.reba.net/Userfiles/files/pdfs/ts50.pdf
https://www.reba.net/Userfiles/files/pdfs/ts71.pdf
https://www.reba.net/member-section/standards-forms/ts78/
https://www.reba.net/standards-forms/title-standards/ts3/
https://www.reba.net/Userfiles/files/pdfs/ts24.pdf
https://www.reba.net/Userfiles/files/pdfs/ts61.pdf
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REBA Title Standards – Grouped by Topic - continued

Filed Tax Liens
28. Release of Right of Redemption after Foreclosure in Respect of a Federal Tax Lien
54. Federal Tax Liens (Recorded)
55. Massachusetts Tax Liens (Recorded)
83. Massachusetts Child Support Liens

Homestead
77. Prior Owner Automatic Homestead or Declared Homestead

Mechanics Liens
62. Mechanic's Lien for Personal Labor Only
63. Mechanic's Lien for Contractor's Labor or Labor and Materials
64. Mechanic's Lien for Subcontractor's Labor or Labor and Materials
73. Effect of Recorded Complaint to Enforce Mechanic's Lien which has been Dissolved

https://www.reba.net/Userfiles/files/pdfs/ts28.pdf
https://www.reba.net/Userfiles/files/pdfs/ts54.pdf
https://www.reba.net/Userfiles/files/pdfs/ts55.pdf
https://www.reba.net/Userfiles/files/pdfs/ts83.pdf
https://www.reba.net/Userfiles/files/pdfs/ts77.pdf
https://www.reba.net/Userfiles/files/pdfs/ts62.pdf
https://www.reba.net/Userfiles/files/pdfs/ts63.pdf
https://www.reba.net/Userfiles/files/pdfs/ts64.pdf
https://www.reba.net/Userfiles/files/pdfs/ts73.pdf
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REBA Title Standards – Grouped by Topic - continued

Mortgages and Foreclosures
6. Junior Lienors as Parties to Proceedings under the Soldiers' and Sailors' Civil Relief Act
7. Mortgage Foreclosures Not Complying with the Soldiers' and Sailors' Civil Relief Act
8. A Corporation as a Party to Proceedings under the Soldiers' and Sailors' Civil Relief Act
25. Mortgage Discharges
42. Mortgage Transactions: Discharges, Assignments and Partial Releases
48. Mortgage Foreclosures under Power of Attorney
56. Mortgage Foreclosures after December 31, 1990
58. Out of Order Recording of Mortgage Discharges and Assignments
65. Undischarged Confirmatory Mortgages and Collateral Assignments of Rent/Leases
72. Mortgage Instruments - Identification of Nominor (MERS)

POAs
34. Powers of Attorney

https://www.reba.net/member-section/standards-forms/ts6/
https://www.reba.net/member-section/standards-forms/ts7/
https://www.reba.net/member-section/standards-forms/ts8/
https://www.reba.net/UserFiles/files/pdfs/ts25.pdf
https://www.reba.net/Userfiles/files/pdfs/ts42.pdf
https://www.reba.net/Userfiles/files/pdfs/ts48.pdf
https://www.reba.net/member-section/standards-forms/ts56/
https://www.reba.net/Userfiles/files/pdfs/ts58.pdf
https://www.reba.net/Userfiles/files/pdfs/ts65.pdf
https://www.reba.net/Userfiles/files/pdfs/ts72.pdf
https://www.reba.net/Userfiles/files/pdfs/ts34.pdf
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REBA Title Standards – Grouped by Topic - continued

Restrictions
52. Extension of Restrictions
57. Private Restrictions
79. Discriminatory Covenants and Restrictions

Tax Titles and Municipal Liens
2. Old Age Assistance
4. Tax Titles
18. Municipal Liens
19. Municipal Lien Certificates
22. Municipal Betterments
80. Petition to Foreclose the Right of Redemption of Tax Deed or Taking
82. Municipal Liens for Remediation of Nuisances or Code Violations

https://www.reba.net/Userfiles/files/pdfs/ts52.pdf
https://www.reba.net/Userfiles/files/pdfs/ts57.pdf
https://www.reba.net/Userfiles/files/pdfs/ts79.pdf
https://www.reba.net/standards-forms/title-standards/ts2/
https://www.reba.net/member-section/standards-forms/ts4/
https://www.reba.net/member-section/standards-forms/ts18/
https://www.reba.net/member-section/standards-forms/ts19/
https://www.reba.net/Userfiles/files/pdfs/ts22.pdf
https://www.reba.net/Userfiles/files/pdfs/ts80.pdf
https://www.reba.net/Userfiles/files/pdfs/ts82.pdf
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REBA Title Standards – Grouped by Topic - conclusion

Trusts and Trustees
23. Self-Dealing by Trustee
33. Transfers by Trustee
45. Transfers to Trusts
53. Indefinite References - Trusts
68. Trustee's Certificates Under M.G.L. c. 184, § 35

https://www.reba.net/Userfiles/files/pdfs/ts23.pdf
https://www.reba.net/Userfiles/files/pdfs/ts33.pdf
https://www.reba.net/Userfiles/files/pdfs/ts45.pdf
https://www.reba.net/Userfiles/files/pdfs/ts53.pdf
https://www.reba.net/Userfiles/files/pdfs/ts68.pdf
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REBA Title Standard No. 3 Comment No. 5
Discusses IRS Transcripts in Lieu of Estate Tax Closing Letters

If you want to find out more information on IRS Transcripts and how 
to obtain them, easiest way is to do a Google search for

“Transcripts in lieu of estate tax closing letters” 



Insurable Title 
What do Owner’s Title Insurance Policies insure?
INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES

ALTA 1992 Standard Form



Insurable Title 
What do Owner’s Title Insurance Policies insure?
INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES

Moving toward more risk assumption – 4 Covered Risks to 10 Covered Risks
ALTA 2006 STANDARD FORM



Insurable Title 
What do Owner’s Title Insurance Policies insure?
INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES

Moving toward more risk assumption – 4 Covered Risks to 10 Covered Risks
ALTA 2006 STANDARD FORM -Continued



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

Even more risk assumption – Homeowner’s Expanded Coverage Policies

1998 ALTA Version - 28 or 29 Covered Risks

2013 ALTA Version – 32 Covered Risks

2021 ALTA Version – 33 Covered Risks



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 – Covered Risks



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 – Covered Risks continued



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 – Covered Risks continued



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 – Covered Risks continued



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 – Covered Risks continued



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 – Covered Risks continued



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 – Covered Risks

INSURABLE TITLE ALSO CONSERNED WITH DUTY TO DEFEND



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 – Covered Risks

DUTY TO DEFEND - Continued



Insurable Title 
What do Owner’s Title Insurance Policies insure?

INSURING PROVISIONS UNDER ALTA OWNER’S POLICIES - Continued

ALTA HOMEOWNER’S POLICY 2013 – Covered Risks

DUTY TO DEFEND - Continued
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Selected Topics
Mortgage payoff, private mortgages, equity or HELOC 

Practice Standard 17, page 140 of Written Materials
Form 66, Par. 1.6, page 141
Practice Standard 29, page 141
Form 66, Par. 1.5, page 142
Practice Standard 19, page 142

Municipal Liens and Municipal Lien Certificates
Title Standard 19, page 142

Mortgages
Undischarged, improperly discharged
Obsolete Mortgage Statute – MGL c. 260, § 33
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Selected Topics - continued
Probates

Obtaining copies of probate documents
Court Website - https://www.masscourts.org/eservices/home
Recording certain probate documents
Missing probate - Affidavits of Kinship - REBA Title Standard 14, page 144

Titles coming out of Government Entities, Banks, or other entities with hundreds or 
thousands of index entries

HOA’s and other contractual associations
Practice Standard 20, page 143
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Selected Topics - continued

When a title issue appearing of record may not be a matter of title and may not 
render a title unmarketable.

Former Railroad Property – Somerset Savings Bank v. Chicago Title Insurance 
Company – see page 143 of Written Materials

Orders of Conditions – Lyon v. Duffy – see page 143 as well.
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Selected Topics - continued
Title issues for discussion

Gift Deed under POA conveying principal’s (grandmother) the Attorney in Fact’s son.

Deed for nominal consideration from Principal under POA to Attorney in Fact’s Son 
recorded 4/19/2022.

Followed a week later by Deed for nominal consideration from Son to the Attorney 
in Fact as Trustee of the Son’s “(d)(4)(A) Trust.”

June, 2022, Attorney in Fact as Trustee of the Son’s “(d)(4)(A) Trust” sold to Builder 
for $110,000.

October, 2022, Builder preparing to sell to next buyer.  
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Selected Topics - continued
Title issues for discussion

Gift Deed under POA conveying principal’s (grandmother) the Attorney in Fact’s son.
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Selected Topics - continued
Title issues for discussion

Gift Deed under POA conveying principal’s (grandmother) the Attorney in Fact’s son.
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Selected Topics - continued
Title issues for discussion

Gift Deed under POA conveying principal’s (grandmother) the Attorney in Fact’s son.
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Selected Topics - continued
OMITTED TENANCY – PURPORTED CONFIRMATORY DEED – DELAYED RECORDING
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Selected Topics - continued
OMITTED TENANCY – PURPORTED CONFIRMATORY DEED – DELAYED RECORDING
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Selected Topics - continued
OMITTED TENANCY – PURPORTED CONFIRMATORY DEED – DELAYED RECORDING
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Selected Topics - continued

OMITTED TENANCY – PURPORTED CONFIRMATORY DEED – DELAYED RECORDING
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Selected Topics - continued

OMITTED TENANCY – PURPORTED CONFIRMATORY DEED – DELAYED RECORDING
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Selected Topics - continued

OMITTED TENANCY – PURPORTED CONFIRMATORY DEED – DELAYED RECORDING
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Selected Topics - continued

OMITTED TENANCY – PURPORTED CONFIRMATORY DEED – DELAYED RECORDING
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