OPINION OF THE PRACTICE OF LAW BY NON-LAWYERS COMMITTEE
OF THE REAL ESTATE BAR FOR MASSACHUSETTS, INC.

QUESTION PRESENTED:

A number of settlement service providers have requested that REBA members participate
in so-called “witness” closings. In such closings, the attorney has no control or supervision over
most of the activities that must be undertaken to ensure that the real estate interest is properly
conveyed. These activities are undertaken by the settlement service provider. The attorney’s
role is limited to acting as a notary at the time of the settlement. Where a settlement service
provider conducts or controls all of the activities of a residential real estate closing, but retains an
attorney to witness the execution of documents at the settlement, is the settlement service

provider engaged in the unauthorized practice of law?

SUMMARY ANSWER:

Massachusetts courts have long held that conveyancing is the practice of law. See, e.q.,

Opinion of Justices, 289 Mass. 607, 613 (1935); Massachusetts Ass’n of Bank Counsel, Inc. v.

Closings, Ltd., 1 Mass. L. Rptr. 87, 1993 WL 818916 (Mass. Super. 1993); Mass. Conveyancers’

Ass’n, Inc. v. Colonial Title & Escrow, Inc., 13 Mass. L. Rptr. 633, 2001 WL 669280 (Mass.

Super. 2001). A conveyance of property refers to that continuous, interconnected series of
activities that must be performed in order to convey a legal interest in real estate from one party
to another. A settlement service provider that conducts or controls any one of the activities of a
residential real estate conveyance, free from the supervision of an attorney, is engaged in the

unauthorized practice of law even though the settlement is “witnessed” by an attorney.
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OPINION:

The practice of conveyancing refers to the profession of conveying that legal interest in
real estate required to consummate a transaction (1) between a buyer and seller, or (2) between a
borrower and a lender. Briefly, “conveyancing” includes (a) the review of the legal title to the
property to ensure that the seller has good and clear and marketable title to the property, (b) the
supervision of the process by which any title issues or encumbrances are resolved, (c) controlling
the settlement or “closing” of the real estate transaction to ensure that the appropriate legal
documents are properly executed, the consideration for the property exchanged, and the parties’
obligations to one another are fulfilled, and (d) recording the appropriate documents to create the
various interests in the property.” When the conveyance of the interest real estate is entrusted to

a third person who is not a party to the transaction, that third person must be an attorney who

! This description is necessarily an over-simplified summary of the work involved in closing a residential
real estate transaction on behalf of a lender. A number of treatises provide a more complete account of the extensive
amount of work involved in completing a residential real estate transaction. See, e.q., Francis T. Talty, et al., 5
Mass. Practice: Methods of Practice, (West Group 2000) (Chapters 5 through 9 devoted to aspects of residential real
estate closings); Arthur L. Eno., Jr., et al., 28 Mass. Practice: Real Estate Law (West Group 2004) (Chapters 28
through 31 devoted to aspects of residential real estate closings); Kathleen M. O’Donnell, et al., Handling
Residential Real Estate Transactions in Massachusetts (MCLE 2000) (two volumes); Lynne Murphy Breen, et al.,
Representing Lenders in Residential Transactions: Step-by-Step, Practical Advice (MCLE 2004); Dennis P. Powers,
et al., How to Handle a Residential Real Estate Closing (Mass. Bar Institute 2003); Peter M. Heintzelman, et al.,
Handling Residential Condo and Multi-Family Transactions: A Step-by-Step Guide (MCLE 1998); William V.
Hovey, et al., Massachusetts Nuts & Bolts of Residential Real Estate Transactions (Professional Education Systems,
Inc. 1998); Gayle Stone-Turesky, et al., Residential Real Estate Basics: From Offer to Closing (MCLE 1996); Ward
P. Graham, et al., Residential and Commercial Title Insurance: What It Is, What It Does and How It Works (MCLE
2004); Ruth A. Dillingham, et al., How To Search a Residential Real Estate Title: A Practical Introduction to Title
Abstracting (MCLE 2005). See also Arthur L. Eno., Jr., Massachusetts Real Estate Law Sourcebook, (MCLE 2005)
(compilation of federal and state statutes and regulations affecting real estate).
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must control and supervise the entire conveyancing process. E.g., Opinion of Justices, 289 Mass.

at 613.

The conveyancing process is substantially the same whether the transaction is a purchase
or a mortgage refinance. In instances involving a purchase of real estate or the refinance of a
mortgage, the buyer/mortgagor is borrowing money from a bank or a mortgage lender. As
security for its loan, the lender will receive a mortgage in the property. Before actually making
the loan, the lender must ensure that its interests in the transaction are protected and the
conveyance of the property interest is completed in a legally enforceable manner. For these
purposes, the lender typically retains the services of a conveyancing attorney. Although the
seller and the buyer, or the borrower in a refinance, could themselves undertake the conveyance
of the property interest, because the party with the greatest risk is the lender who is providing the
bulk of the purchase price, the lender’s conveyancing attorney is ordinarily responsible for
virtually all the conveyancing work.

In a “witness” closing, a settlement service provider conducts or controls almost all of the
activities necessary to complete a conveyance of the property interest. The attorney’s role is
restricted to that of a “witness” at the settlement. As discussed below, Massachusetts courts have
already determined that the individual activities of a conveyance that typically are performed by
a conveyancing attorney constitute the practice of law. It follows that when these separate
activities are undertaken by the settlement service provider, who also assumes responsibility for
the entire conveyance, that settlement service provider is engaged in the unauthorized practice of

law in violation of Massachusetts law.
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A. ASSESSMENT OF TITLE TO PROPERTY.

Initially, after the lender notifies the lender’s conveyancing attorney of its intent to make
a mortgage loan, the conveyancing attorney conducts a review of the title to the real property that
will secure the loan. Whether the transaction is a purchase or a refinance, the primary purpose of
the conveyancing attorney’s review is to ensure that there are no defects or clouds on the title so
that the lender’s lien can be perfected. However, both the homebuyer and seller, or the
mortgagor in the case of a refinance, have an equally strong interest in ensuring that the legal
title to the property is free of any defects or clouds. These parties necessarily rely on the review
conducted by the lender’s conveyancing attorney.

Because the review requires a legal assessment of all pertinent and applicable public and
private records, court decisions, municipal ordinances and statutes from which a legal opinion as
to the title to the property can be determined, it has long been held to be the practice of law. See

Opinion of Justices, 289 Mass. 607, 615 (1935) (practice of law includes the examination of real

estate records in order to assess the legal validity of those documents and of title); In re Behenna,
92-72BD (Jan. 19, 1993) (O’Connor, J.) (“title examination, even without the rendering of

advice, would constitute the practice of law”); In re James M. Oates, No. 81-11BD (Aug. 6,

1986) (Liacos, J.) (“[T]itle searching its commonly perceived by the general public to be a
pursuit, if not exclusively within the realm of the legal profession, closely associated with it”);

Colonial Title & Escrow, Inc., supra, (“[e]valuating title to real estate to determine the interest
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created, transferred or terminated and communicating that evaluation to any interested party to a
residential real estate transaction” constitutes the practice of law).

In order to conduct this review, the conveyancing attorney reviews both record title
matters and matters outside the record title. Significantly, though most registries now have on-
line web sites that allow electronic searches of documents recorded with them, there are many

off-record documents that affect title to real estate that cannot be searched in this manner.

Lender’s Conveyancing Attorney Assesses Record Title Matters.

In order to assess the quality of a record title for property in connection with a loan that
will be secured by a mortgage on that property, the lender’s conveyancing attorney reviews the
record documents. The examination of title generally begins at the registry of deeds in the
county where the land lies. Massachusetts has two independent systems of land record-keeping.
The first is the registered land system, which is a Torrens-type system under the control of the
Land Court and implemented by separate local officials in each county registry of deeds. The
second is the unregistered land system which is managed entirely by the local registries of deeds
of each county. Property is generally either registered land or unregistered land, though it can
sometimes consist of a combination of both registered and unregistered land.

Working backwards from the deed to the present owner, the conveyancing attorney must
go back, step by step, conveyance by conveyance, to a deed good on its face and which is a
sufficient starting point. Using that deed as the starting point, and the grantor indices at the
registry of deeds, the conveyancing attorney then “runs” the title from that grantor forward. The

indices are reviewed to find every deed from the grantor or other instrument conveying an
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interest in the property, any and all adverse titles or claims, all liens, charges, encumbrances,
including judgments against any person during the period the law makes them a lien on land,
taxes, special assessments, and statutory liens, and every other matter or thing appearing of
record that may affect, implicate or impair the title. This process is repeated for successive
owners up to the present time.

The examination of these documents found at the registry of deeds may disclose any
number of clouds on the title or encumbrances on the property, including those arising from a
problem with a right of access to the property, adverse possession, attachments, bankruptcy
filings, condominium issues, inaccurate descriptions in a deed or other title documents, improper
discharges of mortgages, the pendency of divorce proceedings, easements, executions,
homesteads, leases, lis pendens, mechanics’ liens, mortgage foreclosures, uncertain powers of
attorney, or tax liens, among others. It is not possible to list here all the myriad problems that
can be found from a title examination. A number of title defects and encumbrances that are
identified are routine, such as the identification of outstanding mortgages that need to be
discharged, but many are more complex and require a substantive knowledge of Massachusetts
real estate law.

Although most documents pertaining to real estate are recorded at the registry of deeds,
depending on the property, the conveyancing attorney also may be required to review and
evaluate public documents filed at the probate court or at the town or city hall, documents

prepared by registered land surveyors, and documents maintained by the tax assessor. Of course,
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it is also possible that any one of a number of title problems could arise from one of these

documents.

Lender’s Conveyancing Attorney Assesses Off-Record Title Matters.

In addition to reviewing title documents recorded at the registry of deeds and other public
records, the lender’s conveyancing attorney may be required to review off-record matters to
ensure that the lender’s interest in the property will be protected. Specifically, the conveyancing
attorney may be required to evaluate and to ensure that (a) all conditions of the purchase and sale
agreement and of the loan commitment are or can be satisfied; (b) the property is not located in a
flood plain zone, or, if it is, flood insurance can be obtained; (c) all improvements to the
structures of the property are located within the boundary lines of the property and comply with
zoning dimensional requirements contained in the by-laws of the town or city; (d) the property
complies with Title V of the State Environmental Code (310 C.M.R. 15.301); (e) orders of
condition issued by a local conservation commission, if any, are complied with; (f) adequate
casualty insurance is obtained; and (g) all real estate taxes and other municipal charges that are
due and payable have been paid, and there are no other outstanding municipal charges. The

assessment of these matters also requires a knowledge of Massachusetts real estate law.

B. RESOLUTION OF TITLE ISSUES.

When there is an existing defect or cloud with respect to the title to the property being
conveyed, it must ordinarily be removed or cured before the lender will agree to go forward with

the mortgage loan. Generally, because it is in the lender’s commercial interest for the defect or
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cloud to be removed or cured so that the loan can be made to the borrower, the lender’s
conveyancing attorney is actively involved in the process of resolving any title issues.

Just as a substantive knowledge of Massachusetts law is required to identify the title
defect or cloud, such knowledge is also required in order to identify a proper resolution to the
title problem. In some instances, the defect or cloud can be resolved by the conveyancing
attorney directly. For instance, the conveyancing attorney may use part of the loan proceeds to
pay off an outstanding mortgage or attachment. In other situations, the buyer or the seller, the
mortgagor, or other person may act to resolve the title defect or cloud. Even in those situations,
a substantive knowledge of Massachusetts law is required because the lender’s conveyancing
attorney must review the steps taken by such party to ensure that the title defect or cloud has

been properly resolved under Massachusetts law. E.g., Goldblatt v. Corporation Counsel of

Boston, 360 Mass. 660, 665 (1971) (in reviewing a Civil Service Commission appointment, the
Court observed under Section 46 that “[o]nly an attorney may advise as to the legal ‘validity’ of

tax titles”); Colonial Title & Escrow, Inc., supra (reviewing legal documents that affect title to

real estate constitutes the practice of law). As with the review of the title, the parties rely on the
actions taken by the lender’s conveyancing attorney to resolve title issues or to review the
resolution by others.

To the extent that the conveyancing attorney is involved in drafting of documents to
resolve a title issue, such activities also clearly constitute the practice of law. Lay-persons are
strictly prohibited from drafting documents with legal significance where those documents

“relat[e] to the business of others than itself.” Matter of Shoe Mfrs. Protective Ass’n Inc., 295
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Mass. 369, 372 (1936) (corporation which completes legal documents for others in the course of
in conducting its collection business engages in the unauthorized practice of law). Only where

the completion of the documents is “merely incidental” to the drafter’s “distinct occupation” has
the Court been willing to exclude such activity from its definition of the practice of law. Lowell

Bar Ass’n v. Loeb, 315 Mass. 176, 181 (1943). See also Opinion of the Justices, 289 Mass. at

615.

C. CONTROL OF SETTLEMENT OF TRANSACTION.

If in the judgment of the conveyancing attorney, after reviewing the record and non-
record matters, the title to the property is satisfactory, the conveyancing attorney prepares to
conduct the settlement of the real estate transaction. In advance of the settlement, sometimes
referred to as a “closing,” the conveyancing attorney receives from the lender, or himself
prepares, a myriad number of loan documents, many of which are required by the secondary
market for mortgages, and must be executed by the parties. Depending on whether the
transaction is a purchase or a refinance, the documents ordinarily include the application for the
mortgage loan, the acceptance of the mortgage commitment, an agreement between the buyer
and seller as to the adjustment of property taxes, an affidavit of owner occupancy, a notice of the
lead paint law provisions and a release of the lender from liability for any violations (G.L. c. 111,
88 190-99 and 105 C.M.R. 460.00 et seq.), a smoke detector certification agreement (G.L. c.
148, 88 26E and 26F), a certificate regarding the presence of an approved carbon monoxide
alarms in conformance with the requirements of the board of fire prevention regulations (G.L. c.

148, § 26F1/2), a certificate of nonforeign status (Section 1445 of the Internal Revenue Code), an
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affidavit of the seller to permit the lender to obtain title insurance without exceptions for
mechanics liens and persons in possession, the truth in lending disclosure statement required by
Regulation Z (15 U.S.C.A. 88 1601-1638), a disclosure of the lender’s intent concerning the
assignment of servicing of the mortgage loan (12 U.S.C.A. § 2605(a)), the promissory note, and
the mortgage with any applicable riders. Copies of these various forms of documents are
attached to this Opinion.

Where the borrower is refinancing a mortgage, the borrower must be provided with a
notice of his right to rescind before the expiration of three business days. There may be
additional loan documents depending on a number of factors, such as whether the home being
purchased is new construction, whether the property is a condominium or co-op, and how title to
the property is held. The lender’s conveyancing attorney reviews these documents for accuracy
and completeness in order to ensure that, if they are executed properly, they will provide the
lender with a valid interest in the property.

Although Massachusetts has not reached this issue, other jurisdictions have noted that
“even with preprinted forms [activity of completing the form] involves more then a mere
scrivener’s duties. By necessity, the agents pass upon the legal sufficiency of the instrument to

accomplish the contractual agreement of the parties.” State v. Buyers Service Co., 357, S.E.2d

15, 17. (citing Pioneer Title Ins. & Trust Co. v. State Bar of Nev., 326 P.2d 408 (Nev. 1958)).
Consequently, non-lawyers have been “enjoined from drafting, filling in blanks or preparing
contracts for the sale of [certain] residential real estate” units on behalf of third parties. N.J.

State Bar Ass’n, 452, A.2d at 1327. See also Calvert v. K. Hovnanian at Galloway, VI, Inc., 607
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A.2d 156 (N.J. 1992) (licensed real estate broker was engaged in the unauthorized practice of

law by filling in the purchase agreement and other conveyance forms); Kentucky State Bar

Ass’n v. Tussey, 476 S.W.2d 177 (Ky. 1972) (preparation of real estate mortgages by lay-

persons constituted the unlawful practice of law); State Bar of Arizona v. Arizona Land Title

and Trust Co., 90 Ariz. 76, 366 P.2d 1 (1961), reheard, 91 Ariz. 293, 371 P.2d 1020 (Ariz. 1961)
(land title companies and real estate brokers may not prepare deeds or conveyances relating to

land in which they do not hold absolute or equitable ownership): People v. Sipper, 61 Cal. App.

2d Supp. 844, 142 P.2d 960 (1943) (unauthorized practice of law found when a real estate broker
prepared for a fee a document to secure a loan with real property).?

In addition to the loan documents listed above, the conveyancing attorney prepares a
settlement statement which accounts for the proceeds of the transaction. For all federally
regulated mortgage loans, the conveyancing attorney is required to complete a Uniform
Settlement Statement provided for under Regulation X (Code of Federal Regulations Title 24).
The Settlement Statement identifies the collection and disbursement of the funds in conformity
with the parties’ respective obligations. In order to prepare the Settlement Statement accurately,
the conveyancing attorney reviews the parties purchase and sale agreement and any other

documents containing the parties’ agreements. The conveyancing attorney is required to provide

2 Even in jurisdictions where non-lawyers are permitted some role in preparing conveyancing documents,
the courts often have been careful to limit the activity to filling in standardized forms prepared by an attorney
(Cultum v. Heritage House Realtors, 103 Wash.2d 623, 694, P.2d 630, 633 (1985) (enbanc)), or to relatively simple
transactions, (Gustafson v. V.C. Taylor & Sons, Inc., 138 Ohio St. 392, 35 N.E.2d 435 (1941)), or they have insisted
that the documents be preliminary in nature. Chicago Bar Ass’nv. Quinlan & Tyson, Inc., 34 111.2d 116, 214
N.E.2d 771 (1966).
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a draft of the Settlement Statement to the parties the day before the closing for their review.

Where the transaction involves a purchase, the conveyancing attorney also makes any
necessary adjustments as required by the parties’ Purchase and Sale Agreement that relate to
collected rents, mortgage interest, prepaid premiums on insurance, if assigned, water and sewer
charges, operating expenses (if any), according to any schedule attached to the agreement, and
taxes for the then current year. The conveyancing attorney then executes the Uniform Settlement
Statement and certifies that the information shown therein is accurate and that disbursement of
the funds will be made in accordance with the Statement.

At the closing, the lender’s conveyancing attorney provides the parties with the loan
documents relative to their transaction. Almost always, whether the transaction is a purchase or
a refinance, the parties have questions at the closing regarding the loan documents, the
disbursement of the funds as reflected in the Settlement Statement, the mortgage obligations, and
other matters regarding the transaction. The lender expects that its conveyancing attorney,
consistent with his obligations to the lender, will explain the various loan documents to the
parties. By doing so, the conveyancing attorney is, strictly speaking, not providing the parties
with legal advice but simply assisting them, as the lender’s agent, to understand what it is they
are signing. See Rule 4.3 of the Rules of Professional Conduct, Comment 1 (“Explaining the
lawyer’s own view of the meaning of a contract, for example, does not involve the giving of
‘advice’ to an unrepresented person”). In addition, the conveyancing attorney is responsible for
ensuring that the loan documents are executed properly with any necessary acknowledgments

required by federal or state law. See Colonial Title & Escrow, Inc., supra (“[e]xplaining at the
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closing any documents relating to the interest in the real estate being created, transferred or
terminated and relating to the agreement of the parties” is the practice of law).

The conveyancing attorney also reviews and passes on all title documents. Specifically,
where the transaction involves a purchase of property, the conveyancing attorney reviews the
deed provided by the seller to ensure that it conforms to the terms of the parties’ contract,
contains the correct description, and that it is properly dated, signed and acknowledged. In both
a purchase transaction and a refinance, the conveyancing attorney also ensures that all the
requirements specified in the mortgage commitment have been satisfied and all contractual
obligations between the parties have been met so that the title to the property may be validly
conveyed to the buyer (in a purchase transaction) and the lender, thereby, may receive a valid

interest in the property. See Colonial Title & Escrow, Inc., supra (“[e]valuating and ensuring

that parties to a real estate transaction have complied with their agreements” is the practice of

law).

D. DISBURSEMENT OF PROCEEDS/RECORDING TITLE DOCUMENTS.

Following the settlement, the lender’s conveyancing attorney performs a final run-down
of the title at the registry of deeds to ensure that the status of the title has not changed. If there
have been no changes in the status of the title, the conveyancing attorney is also responsible for
recording the deed, the mortgage, and any other documents to protect the lender’s rights in the
property. The recording of the deed and any other title documents also establishes the

borrower’s legal rights to the property as against all others. As with the other aspects of the
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conveyancing process, the parties rely on the lender’s conveyancing attorney to properly record
the deed and other title documents.

After the deed and mortgage are recorded, the lender’s conveyancing attorney disburses
the loan proceeds in accordance with the Uniform Settlement Statement. The disbursement may
include paying any real estate taxes that are due, paying any other encumbrances on the property,
obtaining discharges or releases, consistent with the parties’ obligations and the lender’s
instructions, and paying commissions due to the real estate brokers in a purchase transaction.
Once the appropriate documents are recorded, the conveyancing attorney reports and transmits
all documents to the lender.

E. MASSACHUSETTS STATUTORY PROVISIONS AFFECTING
THE PRACTICE OF CONVEYANCING.

The Massachusetts Legislature has enacted at least three statutes that bear upon the
process of conveying property in the Commonwealth. Each of these statutes, discussed below,
have provisions that either anticipate or require the involvement of an attorney in the practice of

conveyancing.

Title Certification Statute — G.L. c. 93, § 70.

In 1972, the Massachusetts Legislature enacted the Title Certification Statute, G.L. c. 93,
8§ 70, which affords homebuyers a significant benefit. The statute provides that the attorney for
the mortgage lender is required to provide the mortgagor with a certification of title to the

property being conveyed. The statute specifically states that the certification must come from
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the “attorney” for the mortgage lender. The attorney’s title examination must extend at least fifty
years back from the earliest deed which on its face does not suggest a defect in the title. The
certification is to include a statement that at the time the mortgage is recorded the homebuyer
holds good and sufficient record title to the property free from all encumbrances, and is effective
for the benefit of the homebuyer as long as he owns the property. A similar certification is
required to be provided by the attorney to the lender and is effective as long as the mortgage is
outstanding.

The Massachusetts Division of Banks has recognized that a title certification is “required
at closing” and may be rendered “only by a practicing attorney.” See Massachusetts Division of
Banks Opinion 98-135. Moreover, under the provisions of the Title Certification Statute, any
“willful failure” by the attorney to render a certification to the homebuyer shall constitute an

unfair or deceptive act or practice under the provisions of G.L. c. 93A.

Good Funds Statute — G.L. c. 183, § 63B.

In 1994, the Massachusetts Legislature enacted the Good Funds Statute, G.L. c. 183, §
63B, which addresses how the proceeds from purchase money first mortgage loans and second
mortgage loans are to be handled. The statute requires that the full amount of the mortgage loan
proceeds due to the mortgagor pursuant to the Settlement Statement must be transferred to the
borrower, to the borrower’s attorney, or to the lender’s attorney before the deed or the mortgage
may be recorded. There is no provision for the loan proceeds to be held by a settlement service

provider who is not the lender’s attorney.
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Mortgage Discharge Statute — G.L. c. 183, § 54C

The Mortgage Discharge Statute, G.L. c. 183, 8 54C, was enacted in response to the
failure of many mortgage lenders to promptly issue discharges of paid mortgage loans. Under
the statute the “attorney who, pursuant to a payoff statement” from the mortgage servicer sent
funds to pay the outstanding mortgage, in other words, the conveyancing attorney, can execute
an affidavit recounting the payment of the funds and the efforts to obtain a discharge. When this
affidavit is filed with a copy of the cancelled check showing payment, the mortgage is

discharged. Where the Mortgage Discharge Statute refers to the “attorney’s” role in the
conveyancing process, it clearly anticipates that attorneys, rather than laypersons, will conduct
residential real estate closings. There is no provision for the affidavit to be provided by a non-

attorney.

F. ISSUANCE OF TITLE INSURANCE.

Title insurance is a modern adjunct to most mortgage loan transactions. Ordinarily, the
lender requires title insurance coverage in the amount of the loan on the property that is the
subject of the transaction. The title insurance policy ensures against (a) title to the property
being vested otherwise than stated in the policy, (b) any defect in or lien or encumbrance on the
title, (c) the title to the property being unmarketable, (d) lack of a right of access to and from the
property, (e) the invalidity or unenforceability of the lien of the insured mortgage upon the title,
() the priority of any lien or encumbrance over the lien of the insured mortgage, and (g) lack of

priority of the lien of the insured mortgage over any statutory lien for services.
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In order to determine whether property being mortgaged is “insurable,” for both the
lender’s title insurance and the owner’s title insurance, it is necessary for the conveyancing
attorney to ascertain the status of the title to determine what, if any, defects, liens or
encumbrances exist as of the date that the policy will issue. The determination of the status of
title is made through a title examination that is identical in all respects to the examination
conducted by the conveyancing attorney described above. For this reason, title insurance
companies generally expect their agents who make decisions as to whether to issue title policies
in Massachusetts to have a working knowledge of Massachusetts real estate law. Without a
working knowledge of Massachusetts real estate law, it would not be possible to determine the

insurability and marketability of title to real estate in the Commonwealth. See Colonial Title &

Escrow, Inc., supra (issuing title certification or policy of title insurance is the practice of law).

The decision to issue or not to issue a title insurance policy is ordinarily made by the
conveyancing attorney based on this review and not by the title insurance company directly.
Although the title insurer has underwriting guidelines, the title insurer does not control the
manner in which the conveyancing attorney or any other title insurance agent determines the
quality of title. When the conveyancing attorney determines that the “quality of title” is
acceptable, i.e., insurable, and that a legally valid interest in the property has been conveyed to
the lender, the conveyancing attorney issues a policy.

The conveyancing attorney also offers to the borrower an owner’s title insurance policy
which ensures against many of the same risks. A borrower typically does not understand what

risks are or are not covered in a title insurance policy. For the borrower to make an informed
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decision whether he should buy the title insurance policy, which may cost more than one
thousand dollars, the conveyancing attorney must explain these risks to the borrower. Where the
conveyancing attorney has also assessed the legal title to the property, he may be aware of a
particular need for title insurance policy and inform the borrower of this specific risk.
Consequently, the issuance of a title insurance policy may only be performed by an attorney.

G. THE INDIVIDUAL ACTIVITIES OF A CONVEYANCE CANNOT
BE PERFORMED INDEPENDENTLY BY A NON-LAWYER.

The Supreme Judicial Court has considered a variety of factors to determine whether a
given activity involves the practice of law, including whether the activity requires judgments
regarding a client’s legal rights, whether the activity actually does, or has the potential to, alter
the legal rights and obligations of others, and whether the legal nature of the matter is invariably
simple or potentially complex. Within this paradigm, it is now well-established in Massachusetts
that conveyancing is the practice of law and can only be undertaken on behalf of another by a

duly qualified and licensed attorney. Opinion of the Justices, 289 Mass. at 613. It is also well-

established that, though it requires a number of separate activities be undertaken, a conveyance
of real estate is a single event.> Consequently, it follows that an attorney must control or be
responsible for all elements of the conveyance whether it is a purchase of real estate or a

refinance.

® Even if a conveyance of real estate were not an integrated event, each of the separate activities necessary
for a conveyance themselves constitute the practice of law such that, even were it possible to separate them, they
must be performed by lawyers.
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In a “witness only” closing, the settlement service provider purports to divest the lender’s
conveyancing attorney of such responsibility. The conveyancing attorney does not review any
part of the title to the real property and he is not involved in identifying or resolving defects or
clouds on the title. The conveyancing attorney does not substantively review any of the
documents that are to be executed at the settlement. Although he may be asked to review the
deed proffered by the seller, without having reviewed any of the underlying title documents, he
cannot provide any meaningful assessment of it. The conveyancing attorney is instructed by the
settlement service provider not to answer any questions asked by the parties at the time of the
settlement. He does not record the deed, the mortgage, or any other title documents. He does
not receive any portion of the mortgage loan and does not disburse any proceeds. All of these
activities are undertaken by the settlement service provider.

The lender’s conveyancing attorney does nothing more than preside over the execution of
the deed and other closing documents, but purports to do so merely as a “witness,” not as
someone who is practicing law. In essence, his role is reduced to that of a notary, which is
contrary to law. See Executive Order No. 455, § 9(c) (“notary public who is not an attorney
licensed to practice law in Massachusetts, or who is not directly supervised by an attorney, shall

not conduct a real estate closing and shall not act as a real estate closing agent”).
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