Demand Letter to Mortgagee, Mortgage Servicer or Off-Record Note Holder for Discharge, Documents Supporting Authority to Discharge, Recording Fees and/or Damages – M.G.L. c. 183, §54C and §55(a), (b) and (c)

[Attorney’s Letterhead]

[Certified or Registered Mail]

[Date]

[Name and Address of Mortgagee, Mortgage Servicer or Note Holder and contact person if you have one]

Re:  Demand for Discharge, Documents Supporting Authority to Discharge, 

       Damages and/or Recording Fees Pursuant to M.G.L. c. 183, §§54C and 55 

       After Payoff of the Following Mortgage:
Mortgage from ___________________________to ________________________________

[add date of instrument and recording information, including recording date, and similar description of any recorded assignments] (“the Mortgage”)

Dear [Sir/Madam or name of contact]:

Please be advised that the undersigned has paid off the Mortgage or has ascertained that the Mortgage has been paid off by another closing attorney or settlement agent or by the Mortgagors.  For your reference, documentary evidence of the payoff is enclosed with this letter.  The circumstances under which the payoff occurred are described in Paragraph D on Page 3 of this letter.

Under M.G.L. c. 183, §55, upon receipt of such payoff, your company, as the mortgagee, mortgage servicer or note holder (or as successor to any of the foregoing) receiving the payoff, became obligated to record or provide to the closing attorney or Mortgagor(s) who sent the payoff a discharge of the Mortgage conforming to the requirements of M.G.L. c. 183, §55(a) and (b) (“a proper discharge”).  Failure to so record or provide a proper discharge within 45 days of receipt of a payoff exposes a mortgagee, mortgage servicer or note holder (or their successors) to damages and other penalties under M.G.L. c. 183, §55(c), which are described further in Paragraph E on Page 4.

More than 45 days have passed since the payoff of the Mortgage and no discharge was found of record.  As a result of your company’s failure to record a proper discharge of the Mortgage, a proper   discharge must be recorded in order to clear the Mortgagor’s title.  In addition, your company is responsible to pay for the damages specified  in Paragraph C of this letter, which were incurred by the Mortgagor(s) and are attributable to your company’s failure to so record or provide to the closing attorney, settlement agent or other person transmitting the payoff to your company  a proper discharge. 

Accordingly, pursuant to the above-referenced statutory provisions, demand is hereby made for the documentation, recording fees and any specified damages as follows. 
A.    Discharge and Any Necessary Supporting Documents:

1.   Provide a Discharge duly executed and acknowledged by the record Mortgagee. 






OR

2.  Provide a Discharge duly executed and acknowledged by the actual holder of the note and mortgage at the time of the payoff together with the assignments necessary to establish the entity executing the Discharge as the record Mortgagee.






OR

3.    Provide a Discharge duly executed and acknowledged by the Mortgage Servicer or Note Holder accompanied by the supporting documentation required under M.G.L. c. 183, §55(b) as set forth below.:

(a)  If the Discharge is executed by your Company or another entity as a Successor in Interest to the record Mortgagee:


recite in the Discharge, or in an affidavit attached to such Discharge, the fact of any merger, consolidation, amendment to charter or articles of incorporation, conversion from state to federal, federal to state or from one form of entity to another, acquisition of assets or any other event(s) causing the change in name or identity or succession in interest to the record Mortgagee.  See M.G.L. c. 183, §55(b) and §55(i).

(b)  If such Discharge is executed by your Company or another entity as the Mortgage Servicer:

an original or photocopy of the servicing agreement, power of attorney, servicing notice letter to borrower, written Payoff statement issued to a Mortgagor, closing attorney or settlement agent (if such statement is not enclosed with this letter), or other documentation authorizing the Mortgage Servicer to service the Mortgage, and if such documentation is a copy, it shall contain or be accompanied by a certification by the Mortgagee, Mortgage Servicer or Note Holder that it is a true copy.  See M.G.L. c. 183, §54C(a)(1) and §55(b).  Enclosed with this letter is Mortgage Servicer Affidavit Form (REBA Form B-1) that must be completed and returned with the servicing document(s).

(c)  If such Discharge is executed by your Company or another entity as the Note Holder:


an original or photocopy of the note, with the endorsement(s) thereon evidencing transfer of the ownership of the note to the Note Holder and, if a copy of such note is furnished to the undersigned, such copy shall contain or be accompanied by a certificate duly executed and acknowledged by the Note Holder that it is a true copy of the original document.  See M.G.L. c. 183, §54C(a)(2) and §55(b).  Enclosed with this letter is Off-Record Note Holder Affidavit Form (REBA Form B-2) that must be completed and returned with the original or copy of the note.

B.  Demand for Recording Fees.  In addition to the Discharge and/or the supporting documentation demanded on Page 2 of this letter, demand is hereby made for the 

recording fees in the amount of $75.00 per document;

C.   Demand for Mortgagor’s damages.  In addition to the foregoing, pursuant to M.G.L. c. 183, §55(c), demand is hereby made for damages incurred by the Mortgagor in the amount of $

, which the Mortgagor claims for the following reasons are reasonably attributable to the previous failure to record or provide the proper Discharge as required by law:

IMPORTANT NOTE: In order to avoid enhanced penalties as set forth  in Paragraph E of this Demand Letter, please note that the   Discharge and any necessary Supporting Documents along with recording fees and the Mortgagor’s damages should be sent to the undersigned within 30 days of the postmark of this letter.
D.  Circumstances of Payoff.  The circumstances under which loan secured by the Mortgage was paid in full are as follows:
E.
Penalties for Non-Compliance.  You are referred to M.G.L. c. 183, §55(c)(1)(i), which provides in part that any Mortgagee, Mortgage Servicer or Note Holder who fails to record or provide to the closing attorney or other person making a mortgage loan payoff a duly executed and acknowledged Discharge (including any supporting documents required by M.G.L. c. 183, §55(a) and (b)) within forty-five (45) days after the acceptance of payment in full satisfaction of the Mortgage in accordance with a Pay-off statement issued by the Mortgagee, Mortgage Servicer or Note Holder, shall be liable in damages to the Mortgagor in an amount equal to the greater of $2,500 or the actual damage sustained by the Mortgagor  as a result of the failure, together with reasonable attorney’s fees and costs in addition to all other remedies at law. 

F.
Mitigation of Penalties.  Pursuant to M.G.L. c. 183, §55(c)(1)(ii), the damages described in paragraph E above, shall be limited to actual damages sustained if within thirty (30) days of receipt of written demand from the Mortgagor or an authorized person on behalf of the Mortgagor, the Mortgagee, Mortgage Servicer or Note Holder provides or pays as demanded, a duly executed and acknowledged Discharge (including any necessary supporting documentation as required by M.G.L. c. 183, §54C or §55(b)) of the subject mortgage, together with any required recording fees and such actual damages as the Mortgagor reasonably establishes are attributable to the failure to comply with either such Section in the first instance.

G. 
Further Mitigation of Penalties.  Notwithstanding the damages described in the preceding paragraphs, if a Mortgagee, Mortgage Servicer or Note Holder required to provide the Discharge elects to comply with this demand letter by sending the Discharge and any required supporting documentation for such discharge, as well as the necessary recording fees, within 30 days to the party making demand on behalf of the Mortgagor(s), it shall have no liability for damages as described in the preceding paragraphs if: (1) it can reasonably demonstrate by documentation or other evidence from its files or business records with respect to the Mortgage that the Discharge and any required documentation and recording fees were previously sent to the closing attorney, settlement agent or other person transmitting the payoff within the prescribed time period or, alternatively, if such records are not available, (2)  it can reasonably demonstrate previous compliance by showing that it has established reasonable procedures to achieve compliance with its obligations under M.G.L. c. 183, §55(a) and that such procedures are routinely followed and are its established business practice.  

H.
Recording Affidavit of Discharge For Failure to Provide the Documentation Demanded.  Pursuant to M.G.L. c. 183, §54C(a)(3)(ii)(C), you are hereby informed that if your Company does not either comply with this demand or object to this demand on the basis that the mortgage loan was not properly paid off in a writing sent to the undersigned by certified mail within thirty (30) days after the postmark of this letter, the Mortgage may be discharged by affidavits authorized by M.G.L. c. 183, §54(C)(a)(3)(i) or §55(g)(1).  If the discharge by affidavit procedures under either of those statutes will be used, the proposed affidavit(s) and any additional notice or documents required by such statute are enclosed.
Please forward the Discharge and any necessary supporting documentation, recording fees and any specified damages to the undersigned on behalf of the Mortgagor(s) within 30 days of the postmark date of this letter. 

Thank you for your anticipated cooperation in this matter.

 





 
Yours truly,

Note 1:
  For purposes of this form, the term “mortgagee” shall mean the original mortgagee or a record successor or a successor thereto by operation of law or by one or more of the methods referred to in M.G.L. c183 §55(i). 

(11-13-2007) 
REBA Form No 46B
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