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BY CHRISTOPHER J. ALPHEN

Th ere has never been a continuing 
legal education requirement for lawyers 
practicing in Massachusetts, until now. 
Th e Supreme Judicial Court recently ap-
proved Rule 3:16, which requires that 
all persons admitted to the bar of the 
commonwealth complete a one-day, in-
person “Practicing with Professionalism” 
course. However, if you are currently a 
practicing attorney, you can breathe easy; 
you won’t have to take any mandatory 
courses. Th e rule only applies to lawyers 

who are admitted to the bar after Sept. 1, 
2013, and as a second-year law student 
who won’t be admitted to the bar until 
2014, that’s me.

Following the approval of Rule 3:16, 
the Real Estate Bar Association has ap-
plied to be a provider of this one-day 
course, and has fi led with the SJC a writ-
ten proposal outlining how REBA would 
present such a course to newly-admitted 
lawyers. I helped REBA draft this pro-
posal, in which we were able showcase 
the association.

We off ered a course that emphasizes 
the importance of continuing education 

and the considerable number of resourc-
es available to lawyers. REBA’s course, if 
approved by the SJC, will help educate 
newly-admitted lawyers on subjects such 
as ethics, the court system and profes-
sionalism in the workplace. Other topics 
will include managing client funds, pro 
bono obligations, social media and offi  ce 
management. REBA will present the 
course in a way that stresses the aspects 
of being a transactional lawyer.

Many of REBA’s members, as well as 
volunteers from the judiciary, will pres-
ent materials to the course’s attendees. 
Th e course experience will give newly-

admitted lawyers some practical insight 
into the career of being a lawyer as they 
begin their careers.

As someone who will eventually have 
to spend an entire day in this course, I be-
lieve this pragmatic approach will be both 
informative and rewarding. Th is course 
may be the commonwealth’s fi rst step 
in implementing mandatory continuing 
education for lawyers, which many would 
agree is a step in the right direction. Th e 
course is appropriately aimed at newly-
admitted lawyers, as they are more likely 
to make mistakes in practice. Th e course 
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BY GREGORY R. BRADFORD AND MATTHEW H. SNELL

Over the past de-
cade, the Massachusetts 
Department of Environ-
mental Protection (Mass-
DEP) has seen signifi cant 
reductions in budget and 
staffi  ng while its mandate 
to protect the environ-
ment has increased. As it 
seeks to maintain its high 

standards of environmental protection and enforcement, Mass-

DEP is attempting to streamline its regulatory and permitting 
activities to better allocate its reduced capacities. Several pro-
posed reform packages to existing regulations have been made 
available for public review and comment, with the comment 
period ending May 10, 2013. Th e proposed revisions are wide 
ranging across most MassDEP programs including air, water, 
wetlands, solid waste and hazardous waste.

Of particular importance to commercial real estate profes-
sionals are eff orts to restrict MassDEP’s jurisdiction over cer-
tain activities. MassDEP has proposed eliminating its Sewer 
System Extension & Connection Permit Program (314 CMR 
7.00), which in some projects is the only state agency permit 

BY PAULA M. 
DEVEREAUX

In the case of 
Sanjoy Mahajan v. 
Department of En-
vironmental Protec-
tion, 464 Mass. 604 
(2013), the Supreme 

Judicial Court answered interesting 
questions about a parcel of land at the 
end of Long Wharf in Boston involving 
the interplay of urban renewal actions by 
an urban renewal authority under MGL 
c. 121B, parkland issues under Article 97 
of the Amendments to the Massachu-
setts Constitution, and the issuance of 
a Chapter 91 license by the Mass. De-

partment of Environmental Protection 
(DEP).

Decided by the SJC on March 15, 
2013, Mahajan focused on an area at the 
end of Long Wharf in Boston contain-
ing an approximately 33,000-square-
foot plaza area, including a portion of 
the Harborwalk along the water’s edge, 

BY JAMES KOSSUTH

Th e Massachu-
setts Appeals Court 
recently made a sig-
nifi cant change to the 
economic loss doc-
trine as it pertains to 
claims for negligence 
by condominium 
trustees, which will 
benefi t condominium 

trustees seeking damages for construc-
tion defects. Th e long-standing rule in 
Massachusetts and elsewhere had been 
that a party could not seek damages in 
negligence for purely economic harms; 
those harms were compensable only as 
contract or warranty claims. Now, how-
ever, the Appeals Court has held that a 
condominium unit owners’ association 
may recover damages in tort from a 
builder or vendor for negligent design or 
construction of common area property 
when the damages are reasonably de-
terminable, when the association would 
otherwise lack a remedy, and when the 
association acts within the statute of 
limitations or statute of repose.

Prior to this decision, the law was 
well-established that, unless there were 
some personal injury or other physical 
damage to property, the negligent sup-
plier of a defective product would not be 
liable in tort for simple economic loss. 
Th is principle applied to any product, be 
it a widget or house. Redevelopers could 
then rely on the economic loss doctrine 
to avoid liability entirely in many in-
stances where condominium trustees 
sought damages for construction defects.

One of the theories underlying the 
principle was that, absent some addition-

MassDEP proposed revisions attempt to streamline 
permitting procedures

Parks, urban renewal, and the public trustWyman v. Ayer 
Properties, LLC

A leveled playing field for 
condominium trustees

REBA may off er mandatory Practicing With Professionalism course in 2014

JAMES KOSSUTH

PAULA DEVERAUX

GREG BRADFORD MATT SNELL

See MASSDEP, page 11

See URBAN RENEWAL, page 8

See WYMAN, page 10

See MANDATORY COURSES, page 4
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To hold or not to hold?
That is the question when your client asks you to be an escrow agent

 BY ROBERT T. GILL  AND  
 JENNIFER L . MARKOWSKI

Nearly every real estate transaction 
needs an escrow agent who, by definition, 
neutrally administers her responsibilities. 
Before accepting the role, an attorney 
should consider that as escrow agent she 
could find herself in a dispute between 
her client and the other party over who 
is entitled to the escrow funds. As such, 
the attorney should fully advise her cli-
ent of the consequent limitations on the 
representation insofar as the handling of 
escrow funds is concerned. If, after proper 
disclosure, the client consents to the at-
torney serving as escrow agent, the at-
torney should reduce the disclosure and 
client consent to writing and prepare an 
escrow agreement which describes the 
escrow agent’s obligations, the conditions 
under which disbursements will be made, 
and the procedure for resolving disputes 
(including who will pay the associated 
costs).

THE ESCROW AGENT’S 
DUTIES

An escrow agreement consists of the 
delivery of money by one party and a 
promise by the other to hold it until the 
performance of a condition or the hap-
pening of a certain event. The escrow 
agreement, which need not be in writing, 
binds the escrow agent to follow the prin-
cipals’ instructions. In a real estate transac-
tion, the escrow agent owes fiduciary du-
ties to both the buyer and the seller. Those 
duties attach upon receipt of the funds to 
be held in escrow, and exist as long as the 
funds remain, undisturbed, in the escrow 
agent’s account.

When something goes awry in a real 
estate transaction, the proper disposi-
tion of the escrow funds is often disputed 
with both the buyer and seller demand-
ing them. The escrow agent has an obliga-
tion to maintain neutrality and ensure the 
funds are disbursed in accordance with 
the principals’ original instructions (the 

escrow agreement). Where a dispute has 
arisen, the escrow agent should not dis-
burse to either party and should pursue 
corrective action such as an interpleader 
action pursuant to Mass. R. Civ. P. 22, 365 
Mass. 767 (1974).

Even though the escrow agent is not 
advocating for one party or the other, the 
resolution of the dispute will inevitably 
require the escrow agent to expend both 
time and money.

DISCLOSURE OF THE DUAL 
ROLES OF ATTORNEY AND 

ESCROW AGENT

One party’s counsel may act as an es-
crow holder so long as the parties agree 
that in this capacity counsel is to serve not 
as the agent of either of the parties, but as 
a fiduciary of both of them.

Because the attorney’s role as escrow 

agent prohibits her from advocating on 
behalf of her client relative to the dis-
bursal of funds, before accepting escrow 
responsibilities, an attorney should advise 
the client in detail as to the scope of her 
role as escrow agent and the potential lim-
itation on her representation of the client. 
She should also advise the client that she 
can best and most fully serve the client’s 
interests if a third-party is selected as an 
escrow agent. If, with a full understand-
ing of the limitation, the client still wants 
the attorney to serve as escrow agent, the 
attorney should reduce the disclosure to a 
writing which is acknowledged by the cli-

ent so, if a dispute arises, there is no ques-
tion proper consent was given.

MEMORIALIZING THE 
TERMS OF THE ESCROW 

AGREEMENT

If, after full disclosure, the client 
waives the conflict and the attorney ac-
cepts the role, the attorney should draft 
an escrow agreement that explains the es-
crow agent’s role and obligations as well 
as the conditions upon which the funds 
are to be disbursed. For example, is writ-
ten permission from both parties required 
before disbursing the funds? Further, the 
agreement should address how the escrow 
agent should proceed if a dispute arises 
between the buyer and the seller. Will the 
parties mediate, arbitrate, file a court ac-
tion or some combination thereof? Who 
will pay the escrow agent’s reasonable 
legal fees and costs associated with such 
a proceeding? Will it be paid out of the 
escrow funds? Will they be paid by the 
losing party? How will a reasonableness 
determination be made? REBA’s Stan-
dard Form No. 33 is a helpful resource for 
determining how to address these issues 
in a written escrow agreement.

If an attorney is going to serve as 
escrow agent, it is worth the initial in-
vestment of time to develop good work-
ing forms that can be adapted to various 
transactions. Reducing the conflict disclo-
sures and consent and escrow agreement 
to explicit writings provides guidance to 
everyone involved in the transaction and 
prevents unnecessary ambiguities from 
arising when a disagreement develops. So, 
the next time you agree to hold the escrow 
funds, explain the role and its obligations 
and consequent limitations and do it in 
writing. 

Bob Gill and Jen Markowski are partners at 
Peabody & Arnold LLP and co=chairs of the 
association’s ethics committee. Bob can 
be reached at rgill@peabodyarnold.com 
and Jen can be reached at jmarkowski@
peabodyarnold.com.

One party’s counsel may act 
as an escrow holder so long 
as the parties agree that in 
this capacity counsel is to 
serve not as the agent of ei-
ther of the parties, but as a 
fiduciary of both of them.

REBA NEWS IS ACCEPTING 
ARTICLE SUBMISSIONS! 
IF YOU HAVE WORDS OF 
WISDOM OR KNOWLEDGE 
TO SHARE, PLEASE SEND 
SUBMISSIONS TO EDITOR 
PETER WITTENBORG AT 
WITTENBORG@REBA.NET.

WANT TO SEE YOUR NAME IN PRINT?
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BY PAUL F. ALPHEN

We witnessed a 
few good economic 
indicators the past few 
months. They may not 
be valid, but they work 
for me.

First, there was the 
boat show. Not only 
did my local dealer an-
nounce that it was his 
most successful boat 

show ever, but in general boat manufactur-
ers have decided to admit that boating is 
suppose to be fun. There were fewer hard-
core fishing machines on display and more 
boats loaded with drink holders, lounge 
pads, built-in coolers and comfortable 
seating, including pontoon boats with tiki 
bars. (Try telling the marine patrol “Nope, 
no one drinking on board, officer.”)

Then there was the New York Inter-
national Auto Show. Since the start of the 
recession, large crowds have been attracted 
to the likes of Hyundai, Kia and other 
low-priced brands. This year, those displays 
were nearly vacant of customer traffic. But 
there were huge crowds around the new 
Stingray, Camaro, Shelby Raptor, Power 
Wagon, Viper, BMW M Series and every 
Mercedes at the show. You couldn’t get 
near the six Mustangs at the Ford display 
although, the basic architecture of the car 
has been around for over six years. The auto 
industry is optimistic, because the average 
car on the road these days is 12 years old, 

and they will need to be replaced soon.
I hope the economic upturn is real, and 

that it will soon be reflected in the residen-
tial real estate development market. I ad-
mire those developers who have been able 
to keep going during the past five years.

I was on the road today and stopped 
by a restaurant to grab lunch. Proudly 
displayed behind the cashier within glass 
frames were proclamations from the 
House of Representatives and the Massa-
chusetts Senate congratulating the restau-
rateur on its new location.

I had to laugh. I knew a little about the 
five-year process required of the landlord 
to obtain the permits to build the build-
ing. The developer spent the better part 
of two years going to Planning Board and 
Conservation Commission meetings, and 
running a parallel gauntlet with MEPA, 
MassDOT and the DEP. After paying 
surveyors, architects, engineers, botanists, 
experts and a throng of peer review consul-
tants, the Planning Board denied the plan.

The developer had to renegotiate the 
deals with the landowners a few times, re-
design the project a few times, appear be-
fore the Land Court, start the process over 
again with the Planning Board and finally 

go to the Appeals Court. Then he had to 
come up with enough tenants and money 
during the middle of the Great Recession 
before he could break ground, only to dis-
cover that he had purchased a giant parcel 
of solid granite.

The contractors worked day and night, 
through the heat of the summer and the 
cold of the winter, until it was time for the 
grand opening. At the grand opening cel-
ebration there were attaboys for everyone, 
including a band of government officials 
that had been invisible during the devel-
oper’s worst moments.

I’ve been to more than my fair share 
of ribbon cuttings populated with officials 
who had come to congratulate themselves 
and eat some donuts or finger sandwiches. 
In my younger days I was among those 
donut-eating officials. I have been to nu-
merous community meetings wherein mu-
nicipal leaders have taken credit for the tax 
revenue generated by new development, 
notwithstanding that the municipal lead-
ers had nothing whatsoever to do with the 
development, and they were oblivious to 
the fact that one or two boards in the town 
had tortured the developer during the per-
mitting process.

It’s worse than your local financial ad-
visor taking credit for an upswing on Wall 
Street (and the advisor was nowhere to be 
found during the crash).

Just once I would like to hear a town 
father get up on the floor of Town Meeting 
and say something like: “I would like to take 
this moment to express our appreciation to 
Mr. Smith. Mr. Smith invested his talent 
and money to purchase the old deserted 
plaza on Main Street, and after spending 
two years before the local boards, he spent 
considerably more money to construct a 
first-class, mixed-use project on the land. 
The new buildings contain shops and busi-
nesses that will both employ and serve local 
residents, and it will contribute $120,000 
per year in tax revenue, money that is deeply 
needed by our school department. I would 
also like to publicly thank Smitty for his 
kind donation of new town ball fields and 
the new side walk in front of Town Hall. 
I hope you will all join me with a round of 
applause for Smitty and his company, not 
only to express our appreciation, but to send 
a message to the Planning Board and the 
Conservation Commission that is OK to 
work with responsible developers who bring 
improvements and tax revenue to our town.”

REBA’s president in 2008, Paul Alphen currently 
chairs the association’s long-term planning 
committee. A frequent and welcome contributor 
to these pages, he is a partner in Balas, Alphen 
and Santos, P.C., where he concentrates in com-
mercial and residential real estate development 
and land use regulation. Paul can be reached at 
paul@lawbas.com.

Success has many fathers
COMMENTARY

PAUL ALPHEN

I’ve been to more than my fair share of ribbon cuttings 
populated with officials who had come to congratulate 
themselves and eat some donuts or finger sandwiches. In 
my younger days I was among those donut-eating officials. 
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REBA MAY OFFER MANDATORY PRACTICING WITH PROFESSIONALISM COURSE IN 2014

will cover much practical material that is 
rarely taught in law school.

This mandatory course, however, does 
not come without some criticism. In first 
learning of the course, some of my class-
mates expressed their displeasure about 
having to attend additional courses after 
they pass the bar. Others were quick to 
point out how they were sure this was 
not just another mandatory class, but also 
another mandatory fee they had to pay 
to become a lawyer. My ethics professor 

mentioned the new mandatory course 
and called it “an insult to ethics profes-
sors,” asking, “What is my job for, then?”

To be honest, when I first heard about 
the course I shared some of the same 
skepticism as my classmates and profes-
sors, but as I became more involved with 
creating REBA’s version of the proposed 
course I realized its potential value. RE-
BA’s course will not only be educational 
but inspirational. The course faculty will 
provide young lawyers with a sense of di-
rection and focus at the launch of their 
careers. As I helped create this course for 

REBA, I became increasingly impressed 
by the educational resources REBA can 
provide. And although I tried to lobby 
for a longer lunch period, the day-long 
program will undoubtedly be a key step-
pingstone into our careers. Mandatory 
or not, REBA has created a course that 
I wouldn’t miss.

In addition to the course’s educa-
tional benefits, probably the most im-
portant aspect of the course will be its 
ability to give newly-admitted attorneys 
their first opportunity to network within 
the greater legal community. The course 

will introduce new lawyers to a profes-
sion where peers respect each other, help 
each other, and work with each other to 
effectively use their skills to make a posi-
tive difference. This opportunity will al-
low new lawyers to join that community, 
and like I have, I hope many of them join 
REBA.

A REBA intern, Chris Alphen is a second-
year student at New England School of Law/
Boston. He is president of the law school’s 
real estate and land use society. He can be 
reached at christopher.j.alphen@nesl.edu.

At a combined meeting of REBA’s litigation and condominium law and practice committees, Tom Moriarty (far right) discussed Wyman vs. Ayer Properties LLC, a significant Appeals Court case from last December which decided that 
the economic loss doctrine does not apply to condominium unit owners associations.

CONTINUED FROM PAGE 1

BY EDWARD J. SKOU

The real estate 
conveyance industry is 
now more competitive 
than ever. Attorneys 
need to work harder 
and be more creative 
to attract new business. 
More frequently, bill-
able hours are being 
sacrificed to retain cli-

ents. How do real estate conveyance firms 
manage these challenges and still grow? 
Through managing expenses and reducing 
time spent on non-income producing ac-
tivities.

Your bank can and should help you save 
time and reduce expenses. Most real estate 
attorneys consider branch location, deposit 
products and service provided to be the top 
three attributes in choosing a bank. While 
these attributes are worth consideration, 
today’s economy demands that a bank be so 
much more. A banking relationship should 
be customized to meet the real estate at-
torney’s unique banking needs, helping you 
grow your client base and save money. A 
relationship based on location alone will 
not help you attain these goals.

Every bank claims they have what you 
need. Large commercial banks promote 
convenient locations and sophisticated 
online banking platforms. Community 
banks promote personalized service. Both 
of these models have benefits, but do not 
meet all the unique service requirements of 
a real estate conveyance firm.

Your bank should offer a unique bank-
ing package which addresses the servicing 
requirements you have. This would include 
such services as remote deposit capture, 
online wire services, reporting, and a dedi-
cated, experienced service team.

Banks with a focus on real estate con-
veyance invest heavily in online banking 
platforms to manage wires. They imple-
ment efficient processes with internal con-
trols to reduce user errors and fraud. They 
have automatic, system generated email 
alerts to notify you when your wires have 
been sent or received.

They have remote deposit capture 
(RDC), which allows you to scan checks 
for deposit and send the images through a 
secured Internet connection. In most cases, 
deposits can be made until 6 p.m., or later, 
and funds are available the next business 
day. RDC also eliminates the need to trav-
el to the bank, saving time and money. If 

physical documents are required, your bank 
should have a courier service available to 
eliminate wasted time and travel.

Banks specializing in servicing real es-
tate conveyance firms should also provide 
a dedicated service team. Today, most real 
estate attorneys need to work with multiple 
departments or contacts at a bank to man-
age their business. For example, they have a 
contact for the wire room, an 800 number 
for online assistance, and a branch contact. 
These contacts are not coordinated and are 
not necessarily familiar with the specific 
needs of the firm. Banks that specialize in 
real estate conveyance firms provide rela-
tionship managers and a dedicated client 
service team who are knowledgeable, famil-
iar with the firm’s needs and able to assist 
in all servicing aspects of the relationship.

Having developed a real estate convey-
ance banking package at Belmont Savings, 
I have seen firsthand how this model ben-
efits our real estate conveyance customers. 
The personalized service far exceeds any 
other service model I have encountered 
and the industry specific offerings save our 
clients time and money.

Joe Keyes, partner at Larkin & Keyes 
PC, says, “I have been a customer of the 
bank for over a year and Belmont Savings 

Bank provides a superior service experi-
ence. My office receives personalized ser-
vice through their client service team and 
my relationship manager has made the 
move to Belmont easy. The technology Bel-
mont provides makes it completely, effort-
lessly easy to manage my day-to-day ac-
tivities related to wire transfers, and make 
deposits from my desktop computer. These 
services provide me the ability to bank with 
Belmont Savings with my office located in 
North Reading.”

If you are not working with a real estate 
conveyance banking group at your bank, 
ask if they have one. If not, consider a bank 
that specializes in real estate conveyance 
banking. You will save time and money by 
working with a bank that has understands 
your needs and has invested in an infra-
structure and service model to service your 
unique requirements. This will free your 
resources to concentrate on growing your 
business.

Ed Skou is a senior vice president at Belmont 
Savings Bank. Ed manages the Business Bank-
ing group that specializes in law firm banking, 
municipal banking and property management 
banking for Belmont Savings Bank. Ed can be 
contacted at edward.skou@belmontsavings.com

Unique business needs deserve unique banking services
How to find the bank that’s right for your firm

ED SKOU
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To boldly go where no lawyer has gone before: 
legal ethics and social networking
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The information age has started
...are you on board?

Information = Control.
GreenFolders gives you that control.

Contact us today to find out more about
GreenFolders.

You are if you have GreenFolders! GreenFolders 
puts your critical business information at your 
fingertips.

Need to know what work is being acomplished? 
Need to know the status of a closing file? Need 
to know who worked on a file? GreenFolders 
gives you immediate answers to these questions 
and many more.

801.747.2132
www.greenfolders.com     •     gfsales@greenfolders.com

Member FDIC I Member DIF

Call Tom Henderson, Vice President at
857-524-1625 to discuss your business lending needs.

Our Commercial Lenders have money to 
lend...right here for YOUR business.

We offer commercial real estate, construction, 
and C & I business loans up to $25 Million.

$18,000,000

$13,500,000

$6,110,000

$8,900,000

$5,325,0000

$9,600,000

Nashua, NH

Chelsea

Wilmington

Boston

South Boston

East Boston

Residential Apartment Construction

Industrial Building Acquisition

Residential Apartment Construction

Condominium Construction

Condominium Construction

Commercial/ Industrial Building Refinance

BY JAMES S. BOLAN

Google, YouTube, 
Facebook, Linked-In, 
Plaxo, Second Life, 
email, social networks, 
chat rooms, forums, 
bulletin boards, list-
servs, newsgroups and 
virtual reality sites; 
these are the forms 
of 21st century com-

munications among peers, third parties, 
clients and potential clients. Lawyers are 
using the web in exponential measure, but 
such communication does not change a 
lawyer’s duties and responsibilities under 
real world ethics rules. Henry David Th o-
reau, meet Dick Tracy. Dick Tracy, meet 
Philip Rosedale. 

Under the Massachusetts Rules of 
Professional Conduct, lawyers must abide 
by ethics rules where they are licensed, 
where they have offi  ces, and where they 
direct communications, regardless of 
where the conduct occurs. A lawyer not 
admitted in Massachusetts is nonethe-
less subject to the disciplinary authority 
of this and the lawyer’s home jurisdiction 
if the lawyer provides any legal services 
here. Providing legal services in a jurisdic-

tion where one is not admitted can result 
in unauthorized practice of law (UPL) is-
sues.

How does one know where the person 
online is located, or even how old they 
are? Th e possibility that one could engage 
in unauthorized practice of law when 
communicating in the ether is real. Pro-
tection against UPL should include 
disclaimers in online communica-
tions as to one’s licensure and geo-
graphic limitation on practice. Do 
not take on a relationship in a juris-
diction where one is not admitted.

One could, by communicating 
in cyberspace, unintentionally cre-
ate an attorney-client relationship. 
In 2007, the MBA Ethics Com-
mittee issued an opinion (2007-01) 
that, in the absence of an eff ective 
disclaimer, a lawyer who receives 
unsolicited information from a pro-
spective client through an e-mail 
link on a law fi rm website must hold 
the information in confi dence even 
if the lawyer declines the represen-
tation.

Communication in cyberspace 
is subject to bar regulation in many 
states. ABA Model Rule 7.2 was 
amended to include internet adver-

tising. See, Massachusetts Rule of Pro-
fessional Conduct 7.2(a) that includes 
public media or written non-solicitation 
communication. Advertising rules may 
apply even if the site is a non-confi dential 
chat room, thus rendering a lawyer not 
only subject to disciplinary rules, but risk-
ing confi dentiality. While websites/pages 

constitute advertising, is the same true 
for virtual world or MySpace pages? Are 
these activities more akin to solicitation 
than advertising?

While websites constitute advertising, 
no rules expressly state that online of-

TRANSCENDENTAL LAWYERING

See SOCIAL MEDIA, page 6

J IM BOLAN
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In 
Br

ief
 Unauthorized practice of law

Another witness closing company will abide by REBA’s NREIS decision

Mentoring opportunities for REBA members

In response to an inquiry from REBA, 
Solutionstar Settlement Services, LLP, 
formerly known as Equifax Settlement 
Services LLP, has agreed to comply with 
the terms of the SJC’s decision in REBA 
vs. NREIS, handed down in April 2011.

In a recent letter to REBA’s UPL 
Counsel, Doug Salvesen, Solutionstar’s 
Massachusetts counsel, Jim Fox said, 
“REBA may be assured that it is Solu-

tionstar’s intent to comply with Massa-
chusetts Law regarding the unauthorized 
practice of law, including those issues 
clarified in the lawsuit entitled The Real 
Estate Bar Association for Massachusetts, 
Inc. vs. National Real Estate Information 
Services.”

“We are pleased that another out-
of-state settlement services provider has 
recognized that only a Massachusetts at-

torney may handle real estate closings in 
the commonwealth,” said Bob Moriarty, 
co-chair of REBA’s Unauthorized Prac-
tice of Law Committee. “This includes, of 
course, holding the settlement proceeds in 
a Massachusetts IOLTA account.”

REBA members are asked to report 
any instances of possible unauthorized 
practice of law directly to REBA’s dedi-
cated email address, UPL@reba.net.

REBA offers a number of member 
benefits that are focused specifically on 
the needs of new members and newly 
admitted lawyers. This includes the avail-
ability of REBA lawyer-staffers to re-
spond in real time to member inquiries, 
the REBA ethics hotline, and the associa-
tion’s pioneering peer-to-peer mentoring 
program, to name a few.

Members, particularly newly admitted 
lawyers, may telephone REBA at (617) 
854-7555 with practice or title questions 
in any area of real estate law, particularly 
questions relating to the application of 
REBA’s standards and forms. In some in-
stances, member inquiries are referred to 
the appropriate REBA committee chair 
for a specialized, in-depth response.

The REBA ethics hotline is a confi-
dential email address, ethics@reba.net, 
dedicated to handling inquiries, often re-
lating to conflict concerns, and directing 
them to the three co-chairs of the REBA 
ethics committee. A REBA lawyer staff 
member or an ethics committee co-chair 
will reply by telephone for a brief discus-
sion of a member’s concerns and a sug-
gested resolution. The ethics hotline can 
bring peace-of-mind to a new or newly-
minted lawyer with a thoughtful response 
from a seasoned real estate practitioner.

The peer-to-peer mentoring program 
has become a popular member benefit of 
the association and it has grown signifi-
cantly in the past three years, as so many 
recent bar admitees have opted to hang 

their shingle in a solo practice. This pro-
gram is designed to pair up experienced, 
dedicated lawyers with colleagues who 
are seeking occasional guidance and sup-
port. The seasoned member serves as a 
mentor to a less-experienced colleague 
for a duration of six months, although 
the term can be extended if mentor and 
mentee so elect. Our mentors have found 
this program to be a rewarding profes-
sional experience.

To learn more about REBA mem-
ber benefits, particularly the ethics ho-
tline and the peer-to-peer mentoring 
program, don’t hesitate to contact me at 
the address below. Additional informa-
tion can also be found on our website at 
www.reba.net.

TO BOLDLY GO WHERE NO LAWYER HAS GONE BEFORE: 
LEGAL ETHICS AND SOCIAL NETWORKING

fices in “virtual” communities do. In vir-
tual cyberspace, the level of interaction 
surpasses chat rooms. Some state ethics 
committees (California and Arizona) 
have conditionally blessed communica-
tion with prospective clients through 
real-time electronic contact. Others 
(Michigan, West Virginia, Virginia and 
Utah) have opined that in-person so-
licitation rules apply to interactive com-
munications. At least one state (Florida) 
has decided that a lawyer may not solicit 
prospective clients through real-time 
communications. Rule 7.3 of the Massa-
chusetts Rules of Professional Conduct 
precludes personal communication by 
electronic device “or otherwise.”

If your network page contains com-
ments from clients or colleagues about 
how fabulous you are (hold the ap-
plause!), you may run afoul of testimo-
nial prohibitions in some states. Mas-
sachusetts does not expressly prohibit 
testimonials, but California, New York 
and others do. And, the Constitution 
notwithstanding, many states (Kentucky, 
New Jersey, Florida and Nevada, for ex-
ample, but not Massachusetts) still have 
rules requiring filing and pre-screening 
of ads. Some states (New York) still re-
quire labeling of “attorney advertising,” 
which is applicable to Internet activity. 
Finally, mandatory disclaimers are re-
quired in some states.

A number of states are now insisting 
that social websites or video sharing sites 
must comply with advertising rules. No 

matter what, one must ensure that what 
you say in cyberspace is true and not 
misleading.

SEPARATION OF FIRM
 AND TWEET

Keep social network sites and posts 
separate from your law firm websites.

Twitter is no different from the 
conversation in the courthouse eleva-
tor. Attorneys need to make sure that 
when they post on a blog or on Twitter 
that they aren’t revealing any attorney-
client confidences. Your tweet about a 
case could disclose information that you 
would not otherwise think is risky, but 
the ease and familiarity of use in a soci-
ety where the pressure is to move fast or 
die is inherently risky.

Be careful who you give access to in 

your network. The rule was always, if you 
don’t mind seeing what you write or say 
on the front page of the Herald, then fire 
away!

Facebook and LinkedIn and other 
sites allow anyone to peruse fellow mem-
bers’ networks and connections. Letting 
someone into your network means your 
data can be mined. That may be fine. 
But, not if it contains information about 
clients or contacts that you do not want 
someone else to use or misuse.

Notwithstanding First Amendment 
protections, one can imagine a bar com-
plaint filed by an “aggrieved” person for 
statements made by a lawyer in a blog, a 
listserv, a chat room or a virtual world. 
A missive in cyberspace belies the dis-
cretion borne of patience found in old-
fashioned letters. Note that lawyers are 
subject to regulation for conduct occur-
ring in one’s private, as well as profes-
sional, life.

VIRTUAL WORLD RIGHTS 
AND DUTIES

Second Life is a virtual online com-
munity, in which “residents” are repre-
sented by avatars that can communicate, 
socialize, buy, sell, barter and provide 
services. Virtual (and real) law firms 
“exist” in such worlds. Some lawyers are 
using Second Life to recruit real-world 
clients. By chatting, advertising and par-
ticipating in virtual activities, lawyers are 
looking for potential clients in this alter-
native medium. Advertisement or solici-

tation will generate real world oversight. 
In one instance, lawyers used social net-
working sites to gain information to de-
fend a criminal client. They then posted 
a story online explaining how they used 
social networking sites with success, thus 
running the risk of advertising or other 
violations in some states.

Some state bar associations believe 
that virtual activity that is “sufficiently 
game-like” might avoid bar scrutiny even 
if it generates real work. Some bar offi-
cials have stated, informally, that regu-
lation of such “game-like” activity in a 
virtual environment might not even be 
worth undertaking.

But, misconduct even within a vir-
tual site runs the risk of bar regulation, 
as well as disgorgement of ill-gained 
fees, civil exposure and certain potential 
criminal exposure (UPL, for example). 
Non game-like activity in cyberspace is 
increasingly attracting the attention of 
real world regulators and prosecutors. 
Lawyer complaints won’t be far behind!

The risks and rewards in cyberspace 
parallel conventional world activity. 
“Boldly go” where lawyers have not gone 
before, but look before you leap!

Jim Bolan is a partner with Brecher, Wyner, 
Simons, Fox & Bolan, LLP, with principal of-
fices in Newton, and offices on Cape Cod 
and the North Shore. He represents lawyers 
and law firms in Board of Bar Overseers and 
malpractice matters, partnership breakups, 
departures and law firm litigation. Jim can be 
contacted at jbolan@legalpro.com. 

Your tweet about a case 
could disclose information 
that you would not other-
wise think is risky, but the 
ease and familiarity of use 
in a society where the pres-
sure is to move fast or die is 
inherently risky.

CONTINUED FROM PAGE 5
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Get your message in front of the REBA membership, 
plus all subscribers of Banker & Tradesman.

Show your support for REBA
Advertise in REBA News and promote your business!

Contact Mark Schultz at (617) 896-5323 
or mschultz@thewarrengroup.com

If a tree is growing through the middle of your roof, it may be abandoned
BY PAUL F. ALPHEN

The Carver, Mass. zoning by-law 
says, “A nonconforming use or structure 
which has been abandoned, or not used 
for a period of two years, shall lose its 
protected status and be subject to all of 
the provisions of this zoning by-law.”

In the recent Land Court decision 
inGomes v. Collins, Gomes owned a non-
conforming structure in Carver and the 
buyer wished to raze the structure and 
construct a new one. The buyer was de-
nied a building permit on the grounds 
that the building was not a protected 
pre-existing, nonconforming structure.

Judge Grossman found that the 
building has lost it nonconforming sta-
tus, as it had not been used for over 46 
years and, “in point of fact, the structure 
lacks those basic elements that would 
permit one to characterize it as a resi-
dential structure. It is, at best, a mod-
estly sized, deteriorating shell with a 
tree growing up through the roof and 
through the lone front dormer. The 
front portion of that roof and the dor-
mer, which are readily visible in at least 
two of the photographic exhibits, are in 
a state of near collapse appearing to be 
held up by the tree, thereby leaving the 
structure entirely open to the elements. 
The windows and doors are gone, having 
been boarded up. The photographic ex-
hibits indicate that the plastered ceilings 
are largely gone; the wall studs are plain-
ly visible as well. Moreover, the structure 

is devoid of those critical elements that 
one would ordinarily associate with a 
residence or single family dwelling. In 

this regard, the photographs disclose the 
that there are no kitchen or sanitary fa-
cilities, no sleeping accommodations, no 

plumbing or electrical service.”
This case took three years to  

reach this conclusion. 
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Quick draw arbitration – when time is of the essence
BY SANFORD F. REMZ

As lawyers and clients know all too 
well, real estate litigation is an often 
arduous process that exhausts both sides 
financially and otherwise. Often clients 
and their lawyers see no alternative to 
slogging it out until one or both parties 
collapse from exhaustion and financial 
strain. In the end, many a client who has 
“won” asks whether the win was truly a 
victory.

More important than winning is se-
curing a clear resolution within a time-
frame and at a cost consistent with the 
parties’ business objectives. This result 
is especially vital in real estate disputes, 
where certainty of ownership of prop-
erty is critical.

Let’s assume a buyer balks at closing 
on a purchase of a commercial property, 
the purchase and sale agreement does 
not have an arbitration clause and the 
seller seeks to force the buyer to con-
summate the transaction. The buyer sues 
for specific performance in Superior 
Court, facing years of litigation while 
the status of the property hangs in the 
balance. At this point creative lawyers 
may explore an alternative solution, such 
as “quick draw’ arbitration, to reduce the 
risk and expense for their clients. With 
apologies to Coach Lombardi, some-
times winning is not the only thing, 
even in litigation.

A CASE STUDY OF ‘QUICK 
DRAW’ ARBITRATION

Buyer and seller enter into a P&S 

agreement for the sale of a commercial 
building for several million dollars. The 
agreement includes a closing date and 
standard time of the essence provision, 
as well as various closing conditions. 
Perhaps out of seller’s remorse, the seller 
asserts that one of the closing condi-
tions had not been met and gives notice 
that it would not attend the closing. The 
buyer disagrees and attempts to preserve 
its rights by proceeding towards closing.

After seller’s non-appearance, the 
buyer begins an action for specific per-
formance in Superior Court. The buyer 
also obtains a lis pendens, effectively ty-
ing up the property until the conclusion 
of litigation. A final resolution in Supe-
rior Court will likely take two to three 
years, not including appeals.

 Given the lis pendens, the seller can-
not sell or refinance the property. The 
seller faces protracted litigation with an 
uncertain outcome. An adverse order of 
specific performance following years of 
litigation could be costly. Because the 
property could appreciate during the 
course of the litigation, the seller could 
be forced to sell at far below market. 
However, even a win in litigation, that is 
a denial of specific performance, could 
be costly. The market could suffer a 
downturn and the seller would then be 
stuck with a less valuable property, com-
pared to the original sale price.

To avoid these risks, seller’s counsel 
suggests “quick draw” arbitration. Seller 
then proposes that litigation be stayed 
and the parties proceed directly to bind-
ing arbitration, despite the lack of an ar-
bitration clause in the P&S agreement. 

The parties will negotiate a customized 
arbitration agreement designating a 
single arbitrator and a one-day hearing 
to occur within 30 days. Discovery will 
be limited to an exchange of transac-
tion files. Given its similar interest in 
certainty and a speedy resolution, the 
buyer agrees. Importantly, the parties 
readily agree on the arbitrator, an in-
dividual both parties trust as fair and 
experienced.

The arbitration hearing occurs with-
in a month. At the hearing, the parties 
present their cases within one full day. 
As the testimony develops, it becomes 
clear that seller is unlikely to prevail. At 
the close of evidence, the arbitrator ver-
bally renders a reasoned award: specific 
performance for the buyer.

Having perhaps experienced seller’s 
remorse once, will the seller now suffer 
further remorse over the result of arbi-

tration? While the seller would have far 
preferred an award in its favor, it ends 
up in an acceptable position with little 
remorse about the process. At closing 
the seller receives the original several 
million dollar purchase price after a de-
lay of no more than a month and after 
spending a modest amount in legal fees. 
It could have been much worse.

Would the seller would have been 
better off litigating in court, with far 
more time to develop its case through 
discovery? Rather than spending much 
time and money in litigation in the 
hope of obtaining a different result, we 
believe that seller is much better off 
learning of the weaknesses in its case 
sooner.

Of course, quick draw arbitration 
and other alternative dispute resolution 
mechanisms may not be appropriate 
in every situation. Lawyer and client 
must consider the circumstances of each 
dispute to determine what path is best. 
Indeed, before a dispute even arises, 
lawyers negotiating a P&S agreement 
should consider including a quick draw 
arbitration provision designating an or-
ganization such as REBA Dispute Res-
olution, Inc. as the arbitration provider.

Sanford Remz is managing shareholder of 
the Boston-based business litigation firm 
of Yurko, Salvesen & Remz, P.C., which has 
served as long-time counsel to REBA. He 
concentrates on business litigation matters, 
including real estate, securities, shareholder 
and corporate control and partnership dis-
putes. Sandy can be contacted by email at 
SRemz@bizlit.com. 

More important than win-
ning is securing a clear res-
olution within a timeframe 
and at a cost consistent with 
the parties’ business objec-
tives. This result is especially 
vital in real estate disputes, 
where certainty of ownership 
of property is critical.

and 3,430-square-foot pavilion building.
This case had its beginnings in 1964, 

with the adoption of the Downtown Wa-
terfront – Faneuil Hall Urban Renewal 
Plan by the Boston Redevelopment Au-
thority (BRA), an urban renewal agency 
and authority under MGL c. 121B §§ 4 
and 9. One of the strongest powers given 
to an urban renewal agency is the power 
of eminent domain under c. 121B §§ 11 
and 45. Long Wharf was taken by the 
BRA by eminent domain in 1970, in ac-
cordance with the Urban Renewal Plan, 
and remains in BRA ownership. In 2008, 
the BRA sought to lease a portion of the 
plaza area and pavilion for use as a res-
taurant in order to enliven this area. The 
pavilion would be expanded by approxi-
mately 1,225 square feet for the restau-
rant use.

Due to its proximity to the water and 
its location on filled tidelands, this area is 
subject to the licensing requirements of 
MGL Chapter 91. The Department of 
Environmental Protection (DEP) issued 
to the BRA a Chapter 91 License allow-
ing this use. Ten citizens appealed DEP’s 
issuance of the Chapter 91 license, argu-
ing that the issuance of a Chapter 91 li-
cense constituted a disposition or change 

of use that required legislative authori-
zation under Article 97 of the Amend-
ments to the Massachusetts Constitu-
tion. Article 97 requires a two-thirds vote 
of the Legislature for a change of use or 
disposition of land or easements acquired 
for public purposes.

The questions regarding the interplay 
of the Chapter 91 license and Article 97 
would only arise if the area was a public 
park protected by the provisions of Ar-
ticle 97. Superior Court Judge Elizabeth 
Fahey found this area was subject to the 
protections afforded by Article 97. The 
SJC first looked at the language of Arti-
cle 97 and then at the history of the tak-
ings made by the BRA for Long Wharf, 
as well as the Urban Renewal Plan, and 
determined that the takings and actions 
by the BRA did not result in the dedica-
tion of the area in question as a public 
park.

Even though the area is open to the 
public, the SJC determined that when 
the area was taken by the BRA it was 
not taken or later designated as parkland 
for Article 97 purposes. Even though the 
Urban Renewal Plan designated some 
areas within the plan as “open space” and 
sought to provide public access to the 
water, the SJC held that the BRA actions 

were not taken for Article 97 purposes.
The court found that “although as a 

practical matter, certain aspects of an ur-
ban renewal plan may accomplish goals 
similar to those outlined in Article 97, 
the overarching purpose for which land is 
taken is distinct from Art. 97 purposes.”

In short, using the areas as open 
space and providing public access are not 
equivalent to a full dedication of the area 
as a park entitled to Article 97 protec-
tion.

This case also contains an interesting 
discussion of an opinion issued in 1973 
by Attorney General Robert Quinn re-
garding the applicability of Article 97 to 
land taken by a municipality or agency 
that may be used for public purposes. The 
SJC found that the focus should be on the 
purposes for which the taking was made 
and declined to adopt the more expansive 
interpretation of Article 97 put forward 
in the 1973 opinion. The court found that 
the BRA could take land for Article 97 
purposes and could subsequently restrict 
the use of land for Article 97 purposes, 
but unlike the finding in this case, the in-
tent would have to be clear.

The SJC could have ended the dis-
cussion once it found that the area was 
not a park for Article 97 purposes. In-

stead, it went on to answer the question 
of whether the issuance of a Chapter 91 
license is a “disposition” triggering com-
pliance with the requirements of Article 
97. The court held it was not – the issu-
ance of a Chapter 91 license is akin to 
other approvals that a project would have 
to obtain, like zoning – and the change 
of use would not occur until a project ob-
tained all other approvals and undertook 
“an actual change in use, not mere prepa-
rations for that change.” The disposition 
triggering compliance with Article 97 
would be the disposition by the BRA – 
not a granting of a license to the BRA.

This case illustrates the power-
ful rights granted to an urban renewal 
agency and the long-term ramifications 
of urban renewal. Urban renewal under 
MGL c. 121B remains a powerful tool in 
a city’s arsenal in dealing with economic 
development and revitalization, even if 
over time the needs of a particular neigh-
borhood (or parcel) may change.

A member of the association’s board of direc-
tors, Paula Devereaux has a broad practice in 
all areas of commercial real estate and land 
use law. A partner in the Boston firm of Ru-
bin & Rudman LLP, she can be contacted by 
email at pdev@rubinrudman.com.

CONTINUED FROM PAGE 1

PARKS, URBAN RENEWAL, AND THE PUBLIC TRUST

Your advertisement goes right here.
For advertising opportunities call (617) 896-5344 or email advertising@thewarrengroup.com
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BY JAMES S. BOLAN

Internet check scams are on the loose. 
Be afraid. Be very afraid!

SCAM ONE: WHO IS THAT 
DOGGY IN THE EMAIL (ON 
THE OTHER SIDE OF THE 

WORLD)

You get an email 
from a lawyer ask-
ing you to take on a 
matter in your locale 
to (a) collect a debt; 
(b) pay a debt; (c) ar-
range for a contract; 
(d) deal with a lease 
issue – whatever! The 
reason given for the 

referring lawyer to make this referral var-
ies – illness, not her area of practice, not 
a matter in his jurisdiction, etc. So, you 
do what everyone does – you look up the 
lawyer and see if he/she is a real person. 
He is. You send a reply email. Sure, we’d 
be glad to assist. You run a conflict check 
on the name of the prospective client and 
the other company. They are real compa-
nies.

Per your usual (and soon, perhaps, to 
be mandatory) protocol, you email out 
an hourly fee agreement for review and 
execution. It is signed and sent back with 
a retainer check. You write back a thank-
you.

The client, a [fill in the nationality] 
corporation, sends you a cashier’s check 
(often drawn on Citibank) in glorious 
color, with an elegant cover letter indi-
cating that it is an anticipated payment 
on an outstanding contract to be paid to 
the other company for [fill in the blank] 
services rendered. The client wants to go 
through a lawyer in case there are any is-
sues to resolve and negotiate.

You deposit the check into IOLTA. 
You confirm on the bank’s website that 
the funds are not on hold and are avail-
able. You then get an email from the cli-
ent indicating that they would like you 
to wire out the money ($256,342.29, for 
example) in the name of the other com-
pany. The check has cleared. You wire out 
the funds. Eight days later, your bank 
calls or sends you the good word – the 
check bounced. The account it was drawn 
on is no good. WHAT? Sorry. You are 
out $256,342.29, in someone else’s mon-

ey, drawn on your IOLTA account.
If you think this will not happen to 

you, think again! It has, it just did, it will 
again. There are several things you can do 
to prevent such a theft:

 ◆ Call the “referring” lawyer. His email 
account had been hacked. He didn’t 
send it.

 ◆ Call the client, even if it is in Aus-
tralia. They have been hacked, as well.

 ◆ Call Citibank and ask them whether 
the account is valid. It won’t be.

 ◆ Ask yourself, what are doing for so 
little work? Why does someone need 
a lawyer? 

SCAM TWO: 
SMARTPHONES, DUMB 

LUCK

At a real estate closing, seller gets 
a proceeds check, leaves with it and a 
few minutes later comes back and asks 
if closing counsel would, instead of a 
check, wire the proceeds to seller’s ac-
count. Seller returns the proceeds check 
and closing counsel obliges and sends 
the wire. It turns out that the seller had 
used a smartphone app to deposit the 
check wirelessly to his account and then 
returned the already negotiated check to 
closing counsel. Upon receipt of the wire, 
seller was, cleverly, paid twice! Closing 
counsel now has to explain to everyone, 
bar counsel and insurers included, how a 
double payment was made, let alone try 
to recapture that excess amount.

The after the fact advice is: 
 ◆ Never leave anyone alone with checks
 ◆ Never reissue payment once it is 
made at a closing

 ◆ If you do, stop payment first on the 
issued check if a wire will be used in-
stead.

MORAL OF THESE STORIES

Any of these steps would have pre-
vented these scams. Do not let the ei-
ther the frenetic pace of practice or any 
glimpse of easy money lure you into let-
ting down your guard. Take the extra 
step, and it will save you more than you 
can imagine.

Jim Bolan is a partner with the Newton law 
firm of Brecher, Wyner, Simons, Fox & Bolan, 
LLP, and chairs the firm’s litigation practice. 
He can be reached at jbolan@legalpro.com.

What you don’t know 
will hurt you

SCAM CITY

J IM BOLAN
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WYMAN V. AYER PROPERTIES, LLC
al injury – such as personal injury from 
a defective product, or water damage to 
personal property caused by a leaky roof 
– additional damages were hard to quan-
tify. For example, in Marcil v. John Deere 
Industrial Equipment Co., the plaintiff 
sought to recover damages for “severe 
losses in his business and good will” 
from a defective tractor he purchased 
from the defendant. The court applied 
the economic loss doctrine to hold that 
there could be no recovery for damages 
caused solely by the faulty product that 
the plaintiff had purchased.

In Berish, the Supreme Judicial Court 
applied the doctrine to a suit by condo-
minium trustees seeking damages for 
negligent construction of common areas 
in a new condominium complex. The 
court found, however, that the condo-
minium trustees had alleged additional 
damage to property, which had been 
caused by the defective construction. For 
example, improper installation of sky-
lights, chimneys and sliding doors had 
resulted in water leakage and damage to 
property within individual units. There-
fore, while the economic loss doctrine 
could have prevented the condominium 
trustees’ negligence claims, the court 
found that they had sufficiently alleged 
additional property damage to state a 
claim for negligence, which claims the 
Superior Court had incorrectly dismissed 
based on the economic loss doctrine.

Builders and developers have since 
used the economic loss doctrine as a 
“magic bullet” to defeat negligence 
claims based on construction defects. 
With these claims unavailable to pur-
chasers of a home or condominium, the 

purchasers or trustees were limited to 
breach of contract claims or breach of 
warranty of habitability claims. How-
ever, construction contracts often dis-
claim liability absent gross negligence, 
and warranty of habitability claims in 
condominiums are limited to those de-
fects that involve a “substantial question 
of safety” or that make the unit “unfit for 
human habitation.” Berish Therefore, the 
economic loss doctrine often foreclosed 
entirely condominium trustees’ claims 
for negligent construction that did not 
cause separate property damage or ren-
der units uninhabitable.

The Appeals Court sought to remedy 
this problem in Wyman v. Ayer Proper-
ties, LLC. In Wyman, Ayer Properties 
converted a 19th-century mill in Low-
ell into condominiums. Ayer Properties 
was the sole and initial trustee, and, as 
units were sold, eventually the unit own-
ers assumed control of the condominium 

trust. Shortly after the unit owners as-
sumed control, however, the trustees 
became concerned with several aspects 
of the building’s construction and hired 
a professional engineer to perform a 
condition survey of the building. The 
engineer found problems with many 
windows, the exterior brick façade, and 
the roof. The trustees then brought suit 
against Ayer Properties for, among other 
things, breach of the warranty of habit-
ability and negligence.

The Superior Court dismissed the 
warranty of habitability claims, because 
that warranty does not apply to the con-
version and renovation of an existing 
structure. Moreover, because there was 
never a contract between the trustees 
and the subcontractors, there could be no 
breach of contract alleged. The Superior 
Court therefore applied the economic 
loss doctrine to the trustees’ claims, and 
limited their recovery to the cost to re-
pair the defects (the roof and windows) 
which had caused property damage, and 
found that there could be no recovery for 
the masonry repairs, because they had 
not caused any independent property 
damage.

The Appeals Court recognized that 
that approach would leave condomin-
ium trustees without any remedy at all 
in a case like this. As a result, the Ap-
peals Court carved out a very narrow 
exception to the economic loss doctrine 
specifically for condominium trustees 
when the damages are reasonably de-
terminable, when the association would 
otherwise lack a remedy, and when the 
association acts within the time allowed 
by the statute of limitations or statute of 
repose.

In crafting this exception, the Ap-

peals Court recognized the unique status 
of condominium trustees that succeed a 
redeveloper trustee. The successor trust-
ees typically will have had no contrac-
tual relationship with the redeveloper’s 
subcontractors, damages might not be 
available under the warranty of habit-
ability, and, although the damages could 
be readily ascertainable (such as the cost 
of repairs), a strict application of the eco-
nomic loss doctrine would foreclose any 
recovery and lead to a fundamental un-
fairness. The Appeals Court found that 
because one of the bases for the econom-
ic loss doctrine was to prevent claims 
that were based on speculative damages, 
such as the loss of business and good will 
claimed in Marcil v. John Deere, there 
could be a recovery when damages are 
readily ascertainable. Since denying re-
covery at all in this case would have been 
fundamentally unfair, the Appeals Court 
crafted this narrow exception.

This exception, although very nar-
row, is a boon to condominium trust-
ees. Redevelopers who convert existing 
buildings into condominiums will now 
have to engage the negligent construc-
tion issue on the merits, rather than rely-
ing solely on the economic loss doctrine. 
The Wyman decision will help level the 
playing field for trustees of renovated 
and converted existing buildings who 
would have otherwise been without a 
remedy for construction defects that do 
not cause other damage. 

A winner on the television game show “Fi-
nal Jeopardy,” James Kossuth was a lexicog-
rapher for Merriam-Webster, Inc. before his 
law career. He practices at Todd & Weld LLP 
in all areas of civil litigation. James can be 
reached at jkossuth@toddweld.com. 
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This exception, although very 
narrow, is a boon to condo-
minium trustees. Redevel-
opers who convert existing 
buildings into condomini-
ums will now have to engage 
the negligent construction 
issue on the merits, rather 
than relying solely on the 
economic loss doctrine.

What happens in the cloud stays in the cloud – you hope!
BY JAMES S. BOLAN

News flash: The 
state-sponsored “Your 
Tech Is My Tech” 
Corporation has been 
accused of hacking 
into law firms in Eng-
land! Yipes!! What 
should you do? Find 
a good “cloud-based” 
storage company, like 

“Clouds ‘R I,” the newest backup and 
storage company for law firm data? That 
will protect everything from hackers. But 
is cloud-based computing permissible? 
Does it violate attorney client privilege? 
Will your data be safe from hackers?

In 2000, the MBA Ethics Committee 
addressed issues of client confidentiality 
posed in the use of the internet and re-
mote access capabilities, concluding that 
a lawyer’s use of unencrypted email to 
engage in confidential communications 
with a client does not ordinarily violate 
confidentiality under Rule of Professional 
Conduct 1.6(a).

In 2005, the committee concluded 
“that a law firm may provide a third-party 
software vendor with remote access to 
confidential client information stored on 
the firm’s computers for the purpose of al-
lowing the vendor to support and main-
tain a computer software application uti-
lized by the law firm so long as the law firm 
undertakes ‘reasonable efforts’ to ensure 
that the conduct of the software vendor 
‘is compatible with the professional ob-

ligations of the lawyer[s],’ including the 
obligation to protect confidential client 
information reflected in Rule 1.6(a).”

So, in December 2012, the MBA is-
sued an opinion that is a logical exten-
sion of the earlier ones and concluded 
that a “lawyer generally may store and 
synchronize electronic work files contain-
ing confidential client information across 
different platforms and devices using an 
Internet-based storage solution, such as 
Google docs, so long as the lawyer un-
dertakes reasonable efforts to ensure that 
the provider’s terms of use and data pri-
vacy policies, practices and procedures are 
compatible with the lawyer’s professional 
obligations, including the obligation to 
protect confidential client information 
reflected in Rule 1.6(a). A lawyer remains 
bound, however, to follow an express in-
struction from his or her client that the 
client’s confidential information not be 
stored or transmitted by means of the In-
ternet, and all lawyers should refrain from 
storing or transmitting particularly sensi-
tive client information by means of the In-
ternet without first obtaining the client’s 
express consent to do so.”

But here’s the rub. One day, you read 
that “Clouds ’R I” has been hacked or sued, 
having defaulted on its line of credit and 
the security agreement entitles the lender 
to grab assets – the servers in the “cloud” 
holding all of your data! Now what? Who 
owns the data? Who has control? What 
if “Clouds ’R I” files bankruptcy and a 
trustee steps in to claim rights in the assets 
over the bank? What laws apply? What if 

they didn’t do a backup?
So, even though cloud computing and 

storage is permissible, before you leap into 
the air to store or compute, consider the 
following:

 ◆ Is your contract with the provide clear 
as to who owns the data and that you 
have access to it at all times, even if the 
provider files for bankruptcy?

 ◆ Is there language that the provider 
will provide you with at least a week’s 
notice if the provider intends to sign a 
security agreement or to file for bank-
ruptcy protection? 

 ◆ If the provider is sold (regardless of the 
form of the transaction), what are your 
rights in that event?

 ◆ What happens if the provider is served 
with a subpoena? Will you have an op-

portunity to be heard in any proceed-
ing? (Under the Stored Communica-
tions Act, notice is a requisite.)

 ◆ Does your provider do backups and 
where are they stored? Make sure they 
are in a separate locale.

 ◆ What insurance protection is provid-
ed, either through your own carrier or 
the cloud provider’s? 

 ◆ If the cloud is shut down for mainte-
nance (like your bank on Sundays be-
tween 1 a.m. and 6 a.m.), how will you 
be guaranteed access, regardless?

Jim Bolan is a partner with the Newton law firm 
of Brecher, Wyner, Simons, Fox & Bolan, LLP, and 
represents and advises lawyers and law firms in 
ethics, bar discipline and malpractice matters. 
He can be reached at jbolan@legalpro.com.

J IM BOLAN
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MASSDEP PROPOSED REVISIONS ATTEMPT TO 
STREAMLINE PERMITTING PROCEDURES
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that triggers review under the Massachu-
setts Environmental Policy Act, M.G.L. 
c. 30, §§ 61-62H (MEPA). Revisions to 
the Wetlands Protection Act Regulations 
(310 CMR 10.00) also limit the scope 
of jurisdiction. Th e revisions expand the 
exemption for wetlands that arise as a 
result of stormwater management sys-
tems. Maintenance of existing storm-
water management systems may also be 
improved or modifi ed without triggering 
further review, provided the changes meet 
certain basic requirements. Additionally, 
certain utility installation and mainte-
nance work, roadway improvements, and 
modifi cations and improvements to ex-
isting residential structures are exempt 
as minor activities under the revised wet-
lands regulations.

Where projects are subject to both 
wetlands and waterways jurisdiction, the 
proposed revisions attempt to stream-
line the permitting process by introduc-
ing new options such as the Combined 
Application and Combined Permit. Th is 
procedure would allow an applicant to 
fi le a Combined Application and receive 
a Combined Permit from MassDEP 
for projects subject to at least two of the 
following regulatory frameworks: the 
M.G.L. Chapter 91 Waterways Regu-
lations (310 CMR 9.00), the Wetlands 
Protection Act Regulations (310 CMR 
10.00), and the 401 Water Quality Cer-
tifi cation Regulations (314 CMR 9.00). 
When reviewing a combined applica-
tion, MassDEP would apply the same 
standards to each regulatory component 
that would otherwise apply under sepa-
rate permit applications. However, local 
conservation commissions would retain 

their jurisdiction over initial requests for 
determinations of applicability and no-
tices of intent; a combined permit would 
only include wetlands requirements if a 
superseding order of conditions is sought 
from MassDEP. Additionally, the revi-
sions specify that a combined application 
cannot include certain Chapter 91 appli-
cations for small accessory structures or 
uses as set forth in 310 CMR 9.07 and 
310 CMR 9.10, or the general license 
procedure set forth under the proposed 
310 CMR 9.29.

COMBINED PERMITTING 
SAVES TIME

Where available, the combined appli-
cation should lessen the time and cost of 
obtaining permits for both the applicant 
and MassDEP. Th e process allows for 
joint public notice under the applicable 
regulations. As an added benefi t, the 
abutter notifi cation requirements under 
the Wetland Protection Act Regulations 
have been streamlined and clarifi ed. Th e 
revisions also allow for MassDEP to 
coordinate adjudicatory hearings under 
the three regulatory frameworks when a 
combined permit is appealed, subject to 
certain fi ling requirements. Th e proposed 
revisions do not otherwise appear to af-
fect the separate standards and prereq-
uisites applicable to appeals of each ap-
proval contained in a combined permit, 
and they do not aff ect or relax standing 
requirements.

In addition to the new combined 
permit procedures, the proposed revi-
sions attempt to streamline review of 
projects subject to MEPA. For example, 
under the existing regulations, an appli-
cant may initiate coordinated review of 
a project under MEPA and the Chapter 
91 Waterways Regulations, but this coor-
dinated review process can require a fair 
amount of lead time. Th e proposed revi-
sions to 310 CMR 9.00 would allow the 
MassDEP Waterways Program to begin 
reviewing an applicant’s Environmental 
Impact Report (EIR) before the Mas-
sachusetts Secretary of Energy and En-
vironmental Aff airs issues its certifi cate 
on the EIR. According to MassDEP, this 
dual review could save up to 25 review 
days.

Revisions to the wetlands and water 
quality regulations include a streamlined 
permitting process for qualifi ed ecologi-
cal restoration projects. Under the revi-

sions to 310 CMR 10.00, a project ap-
plicant can apply for a “general permit,” 
called the General Ecological Restora-
tion Project Order of Conditions, pro-
vided the project satisfi es eligibility re-
quirements under 310 CMR 10.13. Th e 
regulations include six categories of proj-
ects that could receive a general permit, 
including dam removal projects, culvert 
repair or replacement, and restoration of 
rare species habitat. Th e regulations fur-
ther prescribe the standard conditions 
applicable to these types of projects, and 
thereby give an applicant the ability to 
plan ahead with respect to project design 
and standards.

Most importantly, even though the 
current proposals extend this type of per-
mitting process only to ecological resto-
ration projects, the revisions to the 310 
CMR 10.00 introduce a broader type of 
permit called the “General Order of Con-
ditions,” indicating that the revised regu-
lations give MassDEP the ability to cre-
ate new general permit categories in the 
future. While the current revisions could 
make this point clearer, a broader range 
of “general permits” could signifi cantly 
help streamline and expedite the permit-
ting process while promoting consistency 
in permitting requirements. Th e eff ort to 
promote general permits is refl ected in a 
parallel revision to the Chapter 91 Wa-
terways Regulations, where MassDEP 
has proposed a general license certifi ca-
tion process for small-scale, water-de-

pendent structures accessory to residen-
tial uses. Under this proposed reform, the 
general license would provide a uniform 
set of conditions and would operate in 
lieu of individual licenses for small struc-
tures. Unless objected to by local zoning 
authorities, an applicant would be able 
to certify to MassDEP that its project is 
eligible for the General License, and the 
certifi cation would be recorded at the ap-
plicable Registry of Deeds.

MassDEP’s proposed revisions are a 
step in the right direction in providing 
additional certainty on permitting time-
frames and the eff ort to further stream-
line permitting. Comments are due to the 
MassDEP no later than May 10, 2013. 
Interested parties can review the above 
proposed revisions as well as other pro-
posed revisions at www.mass.gov/dep/
about/priorities/regreform.

Greg Bradford and Matt Snell are associates 
in the Real Estate and Finance Department 
and members of the Land Use, Permitting 
and Development and Commercial Finance 
practice groups at Nutter McClennen & Fish 
LLP. Bradford’s practice includes transactional 
real estate matters, as well as permitting, land 
use and environmental matters. Snell focuses 
his practice on land use, permitting and en-
vironmental litigation, with a concentration in 
land use, state and local permitting matters 
and real estate transactions. Bradford may be 
reached at gbradford@nutter.com; Snell may 
be reached at msnell@nutter.com.
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Keeping an eye out for delinquencies can be difficult. Red Flag 

Alerts deliver the information you need in an actionable format.
 

Red Flag Alerts combine new tax lien filings with lis pendens and 

petition filings. They contain more detailed information than you get 

from other sources. Important things like owner-occupancy status, 

property and owner address, an automated value model for the 

property in question and more.
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