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BY CHRISTOPHER S. PITT

As I write this the week before the start 
of the new year and the start of my year as 
REBA’s president, the unusually balmy tem-
peratures outside feel like spring in New 
England. But we Bay Staters know that 
before the spring will inevitably come a 
cold and sometimes uncomfortable winter. 
No way around it. Today, REBA still feels 
the warmth of its favorable decision of last 
spring from the SJC in 
the NREIS case, a ma-NREIS case, a ma-NREIS
jor step forward in our 
fi ght against the unau-
thorized practice of law 
in Massachusetts. But 
just as a blustery winter 
is sure to be around the 
corner, here at REBA 
we look ahead to what is 
likely to be a turbulent 
and challenging year.

� e foreclosure crisis presents a series of 
challenges for REBA. After a long run-up, 
the foreclosure-related bills working their 
way through the legislature are focused pri-
marily on the ongoing relations between 
lenders and delinquent borrowers, fi nding 
ways to prevent consumers from losing their 
homes while increasing the level of fairness 
in the mortgage process. REBA has no vested 
interest in a particular legislative outcome, ex-
cept to ensure that any new legislation result 
in a system that works. REBA’s experienced 
Legislation Committee and our Legislative 
Counsel Ed Smith monitor all pending bills 
to insure that REBA’s voice is heard.

However, the current legislative focus on 
some form of borrower/lender mediation and 
the Attorney General’s well-publicized law-
suit looking to tag the largest lenders with 
blame for some portion of the mess both 
overlook a potentially crippling title crisis. 
� is problem has resulted from a decade of 
inattention in the mortgage industry to the 
level of detail that has been the hallmark of 

BY JEFFREY B. LOEB AND DAVID GLOD

Francis J. Bevilacqua thought he had 
purchased a piece of real estate from U.S. 
Bank in October of 2006. � ere was a fore-
closure deed of record conveying the prop-
erty to U.S. Bank, and U.S. Bank executed 
a quitclaim deed to Bevilacqua. � e fore-
closure had been conducted in accordance 
with applicable conveyancing standards at 
the time (including REBA Title Standard 

58) and the closing attorney had certifi ed 
title to Bevilacqua.

Four years later, it turned out that Bev-
ilacqua did not own the property, because 
the Supreme Judicial Court’s ruling in U.S. 
Bank v. Ibanez ( Jan. 7, 2011) indicated 
that the foreclosure had been void. Ibanez
held that, in order to validly foreclose, the 
foreclosing entity had to be the holder of 
the mortgage at the time it published no-
tice of the foreclosure. In Bevilacqua’s case, 

the recorded assignment of the mortgage 
to the foreclosing entity had not been exe-
cuted until after notice had been published 
and the foreclosure completed.

While the Ibanez matter was pend-
ing at the SJC, Bevilacqua fi led an ac-
tion in the Land Court that would have 
compelled the foreclosed-upon prior 
owner to assert his claim to the property 
or else lose it. But the Land Court held, 

BY BILL BECKMANN

� ere are many misconceptions about 
MERSCORP, Inc. and its subsidiary, 
Mortgage Electronic Registration Sys-
tems, Inc. (MERS), which are being used 
to support adverse litigation and potential 
legislation in Massachusetts. � is article is 
intended to dispel some of these myths.

� e sole purpose of MERS is to be the 
mortgagee of record, as the nominee for 
the benefi cial owner of the mortgage loan. 
� is basic concept underlying our business 
model is based on the well-established le-
gal principal that an agent can hold title to 
the mortgage lien on behalf of the owner 
of the indebtedness. Our innovation is that 
MERS acts as the common agent, holding 

title for all of the member lenders, servicers 
and investors using MERS. � e legality of 
the MERS process in Massachusetts has 
been established in a long line of cases, 
most recently in the Culhane and Culhane and Culhane Peterson 
cases in the U.S. District Court for Mas-
sachusetts; another case in the same court, 
Kiah, was recently affi  rmed by the U.S. 
Court of Appeals for the First Circuit.

MERSCORP operates and main-
tains an electronic registration system 
(the MERS system) that tracks changes 
in the servicing rights for, and benefi -
cial ownership of, the mortgage loan. All 
mortgages registered on the MERS sys-
tem are recorded in public land records 
and all of the recording fees are paid. 

Hard winter 
before the 

gentle spring

� e aftermath of Ibanez and Ibanez and Ibanez Bevilacqua

MERSCORP CEO sets the record straight

FROM THE PRESIDENT’S DESK
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See MERS, page 10

Chris Pitt

NREIS case continues

Potential remedies for property owners

HERBERT W. 
VAUGHAN

Leading lawyer, 
preservationist, 
philanthropist

Herbert W. Vaughan, a pioneering real es-
tate lawyer who helped to shape the sky-
line of Boston and preserve hundreds of 
acres of conservation land throughout 

Massachusetts, died Nov. 21, 2011 at his home 
in Fox Hill Village, Westwood, Mass. He was 
91 years old.

Born in Brookline in 1920, Vaughan, known 
to his colleagues and friends as “Wiley,” received 
his undergraduate degree in philosophy from Har-
vard College in 1941. Following graduation from 
Harvard Law School in 1948, he joined the Boston 
law fi rm of Hale and Dorr, now known as Wilmer-
Hale. During his 47-year career at Hale and Dorr, 
Vaughan developed a reputation as a dean of the 
Boston real estate bar, while helping to oversee the 
growth of the fi rm into one of the nation’s stron-
gest and most successful.

See VAUGHAN, page 3
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BY THOMAS O. MORIARTY

“You can’t always get what you want” 
applies to court decisions, as it does to 
most things in life. It is also true that you 
don’t always get what you expect.

� at was the case in a recent Massa-
chusetts Appeals Court decision holding 
that a community association’s rules must 
respect an owner’s constitutional right to 
freedom of speech.

To understand 
why this decision, 
Board of Managers 
of Old Colony Village 
Condominium v. Ste-
ven Preu, 80 Mass. 
App. Ct. 728 (2011), 
was both unexpect-
ed and distressing, 
remember that the 
First Amendment says, “Congress shall 
make no law” abridging the freedom of 
speech. � e courts have consistently in-
terpreted this to mean that governmental 
entities  – federal, state and local  – must 
respect the free speech rights of citizens. 
Courts that have considered the issue 
have also generally agreed that commu-
nity associations are not governmental 
entities, and so are not required to provide 
constitutional protections to residents.

� e New Jersey Supreme Court made 
that point clearly and emphatically in a 
2007 decision Committee for a Better Twin 
Rivers v. Twin Rivers Homeowners Asso-
ciation, ruling that “the nature, purpose, 

and primary use of Twin Rivers’ property 
is for private purposes and does not favor 
a fi nding that the association’s rules and 
regulations violated plaintiff s’ constitu-
tional rights.”

A STATE ACTION
Unlike the New Jersey court, the Mas-

sachusetts Appeals Court did not consider 
whether the community association was a 
governmental entity; it focused instead 
on whether the trial court’s enforcement 
of the board’s rights under G.L. c. 183A 
itself constituted state action triggering 
constitutional protections. And the court 
concluded that the trial court’s enforce-
ment action (and, therefore, the board’s 
action in fi ling suit to enforce the associa-
tion’s rights under the Massachusetts con-
dominium statute) did, in fact, constitute 
state action suffi  cient to trigger the appli-
cation of constitutional standards.

� e case involved a long-running 
dispute between the association’s board 
and an owner (Preu), who expressed his 
dissatisfaction with board decisions by, 
among other actions, depositing bags 
fi lled with dog feces in common areas, 
wedging open or obstructing fi re doors 
and posting off ensive signs in common 
areas, all of which, the board contended, 
violated association rules governing the 
use of common areas and constituted 
“misconduct” under the Massachusetts 
condominium law.

A Superior Court judge agreed that 
some of Preu’s actions (placing feces in 

common areas and tampering with fi re 
doors) violated the association’s rules and 
regulations, the state condominium stat-
ute, or both. But the court held that “com-
munication by signs and posters is pure 
speech,” protected by the First Amend-
ment, which the association could not 
restrict. � e association appealed on that 
point – and lost.

� e Appeals Court ruled that consti-
tutional protections applied not because 
the community association was a gov-
ernmental entity, but because resorting 
to the court to enforce a state law, (the 
Massachusetts condominium statute) 
was suffi  cient to constitute “state action,” 
requiring association rules to pass consti-
tutional muster.

A DRAMATIC DEPARTURE
Although the decision was surprising, 

it was not entirely unheralded. In dicta in 
previous decisions, Massachusetts courts 
have hinted that constitutional protections 
might apply in common interest owner-
ship settings. One appellate case in partic-
ular, Noble v. Murphy, 34 Mass. App. Ct. 
452 (1993), held that an association’s rules 
might be insulated from attack except “on 
constitutional or public policy grounds.” 
However, the Noble court did not hold, 
as the Appeals Court here suggests, that 
a condominium association’s regulations 
are subject to invalidation “if they violate 
a right guaranteed by ‘any fundamental 
public policy or constitutional provision.’” 

Free speech decision creates an unsettling 
precedent for community associations

Tom Moriarty

See MORIARTY, page 9MORIARTY, page 9MORIARTY

BY JOEL A. STEIN

Conveyancers anxiously awaiting the 
decision of the Supreme Judicial Court 
in the case of Eaton v. Federal National 
Mortgage Association were treated to two 
decisions published between � anksgiv-
ing and Christmas which consider the 
same question raised in Eaton  – wheth-
er the mortgagee must also be the note 
holder in order to eff ectively foreclose.

� e fi rst of these two cases, Culhane 
v. Aurora Loan Services of Nebraska, No. 
11-11098-WGY (D. Mass) was decided 
in the United States District Court. � e 
opinion, written by Judge William Young, 
endorsed the superior court’s decision in 
Eaton. However, Young’s opinion is nota-
ble for its elaborate and exhaustive discus-
sion of Mortgage Electronic Registration 
Systems (MERS) and acknowledgement 
of how eff ectively MERS works in Mas-
sachusetts.

� e second case, Wells Fargo Bank, 
N.A. v. Suzette McKenna, Land Court 11 
MISC 447455, was decided in the Land 
Court. Judge Gordon Piper, fi nding fault 
with the Trial Court’s decision in Eaton, 
fi nds that Massachusetts statutory and 
case law support the argument that a 
mortgagee need not be the note holder in 
order to foreclose.

EATON VERSUS CULHANE
� e facts in the Eaton case are 

straightforward. In 2007, Henrietta Eaton 
mortgaged her property in Roslindale to 

MERS, as nominee for BankUnited, and 
signed a promissory note to BankUnited. 
In 2009, the mortgage was assigned by 
MERS to Green Tree Servicing LLC, 
which foreclosed the mortgage and as-
signed its bid to Federal National Mort-
gage Association, Inc. When FNMA 
sought to evict Eaton from the premises, 
she fi led a complaint in Suff olk Superior 
Court seeking a declaratory judgment 

that Green Tree did 
not conduct a valid 
foreclosure, because it 
was not the holder of 
the note at the time 
of foreclosure.

� e Superior 
Court granted Ea-
ton’s motion, holding 
that, in Massachu-
setts, the mortgage 

and the note could travel independently, 
but must be “co-united to eff ectively fore-
close the mortgagor’s right to redeem the 
property.” Green Tree had stipulated that 
it did not hold the note at the time of the 
foreclosure, and the court held that Eaton 
was likely to prevail on her claim that it 
had conducted an invalid foreclosure.

In the Culhane case, Oratai Culhane Culhane case, Oratai Culhane Culhane
refi nanced her property in Milton in 2006, 
executing a promissory note to Preferred 
Financial Group Inc., doing business as 
Preferred Mortgage Services, and a mort-
gage to MERS. In 2009, the mortgage 
was assigned from MERS, as nominee for 
Preferred, to Aurora Loan Services LLC. 

Aurora scheduled a foreclosure sale for 
May 16, 2011. Culhane sought a tempo-
rary restraining order, and Aurora fi led for 
summary judgment.

Unlike the Eaton case, where no evi-
dence was off ered as to the ownership 
of the note, an undated endorsement 
on back of the original note showed 
Deutsche Bank National Trust Americas, 
as Trustee for Residential Accredit Loans 
Inc., Mortgage Asset-Backed � rough 
Certifi cates 2006, to be the current 
note holder.

Young reviews in great detail the cur-
rent state of Massachusetts foreclosure 
law, including the statutory power of sale, 
unity of the note and mortgage, MERS 
and the standard MERS mortgage con-
tract. In Culhane, having been shown 
evidence that the holder of the mortgage 
was also servicing the loan on behalf of 
the note holder, Young writes, “unless the 
Supreme Judicial Court decides otherwise 
in Eaton … this court, in agreement with 
two justices of the Massachusetts Supe-
rior Court …. reads the law as requiring 
a mortgagee to possess the legal title to 
the mortgage and either hold the note or 
establish that it is servicing the loan on 
behalf of the note holder.”

MERS IN MASSACHUSETTS
Of greater importance is Young’s dis-

cussion of MERS.
Culhane’s mortgage instrument is 

the standard MERS mortgage contract. 

Anticipating the SJC Eaton decision 
in light of Culhane and Culhane and Culhane McKenna

Joel Stein

See STEIN, page 5
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When he was admitted to the bar, 
the Custom House Tower stood as 
the tallest building in Boston. Over 
the next few decades, a building boom 
radically transformed the skyline of the 
city. During that time, Vaughan was the 
go-to lawyer for developers and lenders 
involved in Boston’s most complex and 
prominent projects because of his repu-
tation for wisdom and judgment, me-
ticulous drafting, tenacious negotiating 
and consummate deal-making skills. 

His involvement began when he 
served as co-counsel on the pivotal 
Prudential Center, which converted 
a blighted rail yard into a vibrant and 
catalytic commercial center. In order to 
make that project fi nanceable, Vaughan 
worked tirelessly with the state Legis-
lature to obtain milestone legislation 
to protect lenders and investors from 
the unpredictability of local real estate 
taxation.

In addition to managing a thriving 
practice, Vaughan chaired Hale and 
Dorr’s Real Estate Department and 
Executive Committee, and he served as 
co-managing partner for the fi rm from 
1976 to 1980. When Vaughan joined 
Hale and Dorr in 1948, there were 32 
lawyers in the fi rm’s sole offi  ce in the 
10-story building at 60 State St. He 
spent his fi rst year sharing an offi  ce, 
seated opposite the desk of his mentor, 
Roger Swaim. 

Today, WilmerHale has over 
1,100 lawyers with offi  ces in Bos-
ton, Washington, New York, Califor-
nia and abroad. While much of the 
fi rm’s growth occurred after his retire-
ment, Vaughan’s leadership during his 
tenure helped to set the stage for the 
fi rm’s success.

William F. Lee, who was a law part-
ner of Vaughan’s and is co-managing 
partner of Wilmer Hale, remarked that 
“Wiley was a consummate lawyer, a 
wise counselor and a great leader. He 
mentored and developed several gener-
ations of outstanding real estate lawyers 
and always ensured that our lawyers 
represented the best the profession had 
to off er. At the fi rm, he was our part-
ner and our colleague, but most of all, 
our friend.”

Following his retirement from Hale 
and Dorr in 1995, Vaughan continued 
to consult for clients of the fi rm for 
many years, including in the areas of 
tidelands, wetlands and complex title 
matters, in which he was a nationally-
recognized expert.

Vaughan made lasting contribu-
tions to the practice of real estate law 
in Massachusetts. Along with a handful 
of members of � e Abstract Club, an 
association of distinguished real estate 
attorneys of which he was secretary 
and treasurer from 1971 to 1977 and 
president from 1977 to 1980, Vaughan 
led the eff ort to enact legislation in the 
1970s that reformed many archaic and 
ineffi  cient rules and standards that had 
plagued real estate titles. 

He was also a contributing author 
and editor of Crocker’s Notes on Com-
mon Forms, known to real estate prac-
titioners as the “conveyancer’s bible.” 
He frequently lectured and served as 
a panelist for programs sponsored by 
Massachusetts Continuing Legal Ed-
ucation  – for which he established a 
scholarship fund – and other legal and 
industry trade organizations. Vaughan 
was president of the Massachusetts 
Conveyancers Association, the prede-

cessor to the Real Estate Bar Associa-
tion for Massachusetts, from 1963 to 
1964. In 1989, he received the asso-
ciation’s highest honor, the Richard B. 
Johnson Award. 

He also held leadership posi-
tions within the real estate section of 
the Boston Bar Association, where he 
led the successful eff ort to found the 
“Lawyer for a Day” program, which for 
more than a decade has assisted almost 
14,000 tenants and lower-income land-
lords to resolve residential disputes in 
the Boston Housing Court.

Vaughan was regarded by his peers 
as one of the leading real estate lawyers 
in the United States. He was an active 
member of prestigious and important 
national real estate law organizations, 
including the American College of 
Real Estate Lawyers, in which he was 
a charter member, and the American 
Law Institute, which was formed to 
improve the law and its administration.

An avid conservationist, Vaughan 
had a deep love and respect for land 
and was committed to preservation 
of our natural environment. He was a 
life trustee and past chairman of � e 
Trustees of Reservations, which owns 
fee title to more than 25,000 acres of 
protected land at more than 100 reser-
vations and holds conservation restric-
tions on more than 345 other proper-
ties in Massachusetts. 

In 2004, the trustees awarded him 
� e Charles Eliot Award for his lead-
ership, service and devotion to con-
servation. Commenting on Vaughan’s 
31-year association with the organiza-
tion, Andrew Kendall, president of � e 
Trustees, noted that “one of Wiley’s 
great commitments was to expand and 
improve the educational programming 
available to � e Trustees’ audience. His 
eff orts on this point were transforma-
tional to the caliber of the educational 
experiences and opportunities now of-
fered at � e Trustees.”

Vaughan was also a passionate 
scholar of government and history, par-
ticularly the United States Constitu-
tion, which he regarded as the “greatest 
practical achievement of political sci-
ence.” He was a member of the board of 
directors of the Witherspoon Institute, 
a private, independent think tank in 
Princeton, New Jersey, that supports the 
work of scholars interested in western 
moral political thought and the princi-
ples and institutions of American gov-
ernment. A fellow of the Massachusetts 

Historical Society and a member of the 
James Madison Program in American 
Ideals and Institutions at Princeton 
University, Vaughan endowed lecture 
series at Princeton and at his alma ma-
ter, Harvard Law School, to advance 
the understanding of the core doctrines 
of American constitutionalism. � e 
lecture series have featured prominent 
scholars, including Supreme Court Jus-
tice Antonin Scalia, who delivered the 
inaugural lecture of the Vaughan series 
at Harvard Law School.

Upon learning of his passing, Pro-
fessor Martha Minow, dean of Harvard 
Law School, commented that “Wiley 
Vaughan’s devotion to the fundamental 
principles of our legal system is out-
stripped only by his own example as a 
superb lawyer, leader and man of fi ne 
judgment. All lucky enough to be as-
sociated with him – through his great 
fi rm, his law school and other com-
munities  – now have the tall order of 
carrying on his high standards of excel-
lence and integrity.”

Vaughan was a trustee emeritus of 
the board of trustees of the Ameri-
can Friends of New College, Oxford 
University, where he spent a term as 
a visiting senior fellow in 1985, ex-
ploring the writings of leading phi-
losophers of law. Oxford Univer-
sity honored him with the Edmund 
Burke Award for lifetime service and 
achievement.

Vaughan was also a member of the 
Society of Fellows and the Alumni 
Leadership Council of the American 
Council of Trustees and Alumni.

In his later years, Vaughan grew con-
cerned about the bleak outlook for the 
fi eld of primary care physicians, whom 
he considered to be vital to the health 
care system, but sorely overworked 
and undervalued. To support his goal 
of furthering the practice of primary 
care, he established a fund at Brigham 
and Women’s Hospital in honor of his 
long-time physician, Dr. � omas H. 
Lee. � e fund provides an annual award 
to a Brigham and Women’s physician 
who provides exceptional service and 
compassionate care. A companion fund 
helps to bring a distinguished physician 
to the Hospital annually to discuss is-
sues arising in the area of primary care.

Among his fi nal acts, Vaughan was 
moved to create a fund at Harvard Law 
School that will honor Lee’s brother, 
William F. Lee of WilmerHale. � e gift 
to Harvard is expected to support the 
development of leadership in the legal 
profession.

Vaughan’s wife of over 50 years, Ann 
(Graustein), an artist and sculptress, 
died in 2002. Among other pursuits, 
they shared a love for dogs, especially 
West Highland Terriers. � ey also 
greatly enjoyed boating. Ann Vaughan, 
a fi shing enthusiast, would often take a 
rod and reel with them on their regular 
Saturday excursions on the water.

A memorial service for Vaughan 
at St. Andrew’s Episcopal Church in 
Wellesley is planned in January 2012.

By Sean T. Boulger, with assistance from An-
drew T. Cohn and John D. Hamilton Jr., all of 
Wilmer Hale.

VAUGHAN: Remembering a legendary lawyer
CONTINUED FROM PAGE 1

Herbert Vaughan, during his presidency 
of the Massachusetts Conveyancers 
Association (1963-1964). The 
Massachusetts Conveyancers Association 
was the predecessor of the Real Estate Bar 
Association.
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BY DOUGLAS W. SALVESEN 
AND NOEMI A. KAWAMOTO

� e Real Estate Settlement Proce-
dures Act of 1974 (RESPA) prohibits a 
settlement service provider from split-
ting an unearned fee with another party. 
But can the service provider legally keep 
the entire unearned fee for itself?

� is curious question is presented 
by Freeman v. Quicken Loans, a case that 
will be argued to the Supreme Court in 
February. � e court’s answer will both 
determine the scope of RESPA and the 
power of federal agencies to interpret 
sometimes enigmatic statutes.

ALLEGATIONS OF 
“UNEARNED FEES” 

UNDER SECTION 8(B)
In 2007, several actions were fi led 

by homeowners against their mortgage 
lender, Quicken Loans. � e homeown-
ers claimed that Quicken Loans had 
charged them fees for non-existent ser-
vices. For instance, they alleged that 
Quicken Loans charged them “loan-
discount fees” but did not provide any 
“discount” to their loans, such as a re-
duced interest rate. � e homeowners 
asserted that such fees were “unearned” 
and illegal under Section 8(b) of RESPA, 
which states: “No person shall give and 
no person shall accept any portion, split, 
or percentage of any charge made or re-

ceived for the rendering of a real estate 
settlement service in connection with a 
transaction involving a federally related 
mortgage loan other than for services ac-
tually performed.” 

Quicken Loans denied that the fees 
were unearned and 
asserted that, in fact, 
the homeowners had 
received a lower in-
terest rate on their 
loans. Quicken 
Loans also attacked 
the legal basis of 
the claim, arguing 
that there could be 
no violation of Sec-
tion 8(b) because the 
challenged fee was 
not split with any 
other entity. 

� e federal 
agency responsible 
for interpreting and 
enforcing RESPA, 
the Department of 
Housing and Ur-
ban Development 
(HUD), had issued policy statements 
that were contrary to the position staked 
out by Quicken Loans. � ose policy 
statements concluded that an unearned 
fee could violate Section 8(b) even if 
only a single entity was involved. HUD 
warned that “Section 8(b) forbids the 

paying or accepting of any portion or per-
centage of a settlement service – includ-
ing up to 100 percent – that is unearned, 
whether the entire charge is divided or 
split among more than one person or en-
tity.” It reasoned that the proscription in 
Section 8(b) against “any portion, split, 
or percentage” of an unearned charge for 
settlement services was written in the 
disjunctive and, therefore, the prohibi-
tion was not limited to a split.

FIFTH CIRCUIT DISMISSED 
RESPA CLAIMS AGAINST 

QUICKEN LOANS 
Notwithstanding HUD’s policy 

statements, Quicken Loans prevailed in 
District Court and before the Fifth Cir-
cuit Court of Appeals. Both courts held 
that Section 8(b) was restricted to kick-
backs or unearned fees that had been di-
vided between two or more parties.

To reach that result, the Fifth Circuit 
put Section 8(b) under a grammatical 
microscope, a task ordinarily entrusted 
to regulatory agencies. First, the Fifth 
Circuit examined the phrase “[n]o per-
son shall give and no person shall accept.” 
� e court concluded that the use of the 
conjunctive “and” implied that the provi-
sion required two parties each commit-
ting an act, one giving and one accepting 
payment. 

� e Fifth Circuit found further sup-
port for this conclusion in Section 8(a) 

which used similar language while ex-
pressly prohibiting “kickbacks.” � e court 
stated that to be consistent with Section 
8(a), subsection (b) “should require two 
culpable actors as well.”

Next, the Fifth Circuit looked at the 
words “portion, split, or percentage,” and 
found that “all three words require less 
than 100 percent or the whole of some-
thing.” � e court acknowledged HUD’s 
interpretation, that certain statutes use 
“any portion” and “any percentage” to in-
clude situations that involve the entirety 
of something.” But, invoking the canon 
of noscitur a sociis (“a word is known by 
the company it keeps”  – which sounds 
like more like motherly advice than a 
canon of statutory interpretation), the 
Fifth Circuit reasoned that Congress in-
tended a narrower interpretation of “per-
centage” and “portion” in Section 8(b) 
because it also included the word “split,” 
which “requires dividing a single thing 
among several parties.”

Finally, the Fifth Circuit noted that 
RESPA’s stated purpose was to prohibit 
kickbacks and referral fees and that it 
was not intended to be a general prohi-
bition on overcharges or unearned fees. 
� e court rejected the homeowners’ ar-
gument that it should defer to HUD’s 
contrary interpretation of the statute, 
in part, because HUD’s policy state-
ment “was not promulgated through 

Are unearned fees allowed if they are not shared?

Doug Salvesen

Noemi Kawamoto

BY RICHARD P. HOWE JR.

In his concurring opinion in U.S. Bank 
v. Ibanez, Supreme Judicial Court Asso-
ciate Justice Robert Cordy observed that 
what was most surprising about the case 
was “the utter carelessness with which 
the plaintiff  banks document the titles to 
their assets” and emphasized that before 
commencing a foreclosure, “the holder of 
an assigned mortgage needs to take care 
to ensure that his legal paperwork is in 
order.” Mindful of Cordy’s admonition 
and because of the 
comprehensive law-
suit recently fi led 
by Attorney Gen-
eral Martha Coak-
ley, which alleges 
among other things 
that fi ve defendant 
national lenders 
routinely conducted 
foreclosures prior to 
receiving valid assignments of the under-
lying mortgages, I decided to scrutinize 
the records here at the Middlesex North 
Registry of Deeds to gauge the scale of 
this problem.

� e question I sought to answer was 
how many foreclosures were conducted by 
entities that did not hold the mortgage at 
the time the foreclosure was commenced. 
� e sample I chose for this study con-
sisted of the fi rst 100 foreclosure deeds 
recorded in 2007 for property in Lowell. 
While the date and size of that sample 
are somewhat arbitrary, the experience 
with foreclosures in Lowell mirrored that 
in other urban communities in the Com-
monwealth making the study representa-
tive in that respect.

In each case, I compared the lender on 
the original mortgage with the entity that 
conducted the foreclosure. If they were 

not the same, I located any intervening 
assignments and made note of the par-
ties. Since the registry of deeds index only 
contains the date a document is record-
ed, I also captured from the documents 
themselves the date each assignment was 
executed and the date of publication of 
the fi rst notice of mortgagee’s sale (which 
Ibanez identifi es as the critical date for 
assignment purposes) from each foreclo-
sure deed.

For the 100 foreclosures examined, 
here is what I found:

� In 19 cases, the entity conducting the 
foreclosure was the same one that 
made the original loan, so no assign-
ment was involved.

� In 20 cases, an assignment from the 
original lender to the entity conduct-
ing the foreclosure was both executed 
and recorded before the notice of sale 
was published.

� In 29 cases, an assignment from the 
original lender to the entity conduct-
ing the foreclosure was executed be-
fore the notice of sale was published, 
but was not recorded until after.

� In 27 cases, an assignment from the 
original lender to the entity conduct-
ing the foreclosure was neither execut-
ed nor recorded until after the notice 
of sale was already published.

� In fi ve cases, there was no assignment 
transferring the mortgage from the 
original lender to the entity conduct-
ing the foreclosure.

� e 19 cases where the lender con-
ducted the foreclosure would not present 
any problem with assignments (although 
in seven of those cases, the foreclosure 
was conducted by Mortgage Electronic 
Registration Systems (MERS), which 
might present other questions relative to 

the relationship between the note and the 
mortgage). � e fi ve cases in which no as-
signment to the foreclosing entity is on 
record clearly are problematic since there 
is no evidence that the party conducting 
the foreclosure had the legal right to do so.

� e 20 cases in which the assignment 
was both executed and recorded before 
the notice of sale would appear problem 
free, but the remaining 56 cases raise a 
variety of questions. Ibanez makes it clear 
that the assignment must be made but not 
necessarily recorded – although recording 
is preferable – prior to the notice of sale. 
Setting aside allegations of robo-sign-
ing and invalid acknowledgements, this 
would mean that the 29 cases in which 
the assignment was executed before the 
notice of sale was fi rst published but only 
recorded after that would be valid and 
would not void the foreclosure.

� e same is not necessarily the case 
for the remaining foreclosures. For the 
fi ve in which no assignment appears on 
record, there would at least be a presump-
tion that those foreclosures were void. 
� is would also be true for the 27 cases in 
which the assignment was both executed 
and recorded after the notice of sale was 
published. � is presumption of voidness 
might be rebutted if the parties produced 
evidence such as an email, a letter or a 
computer printout suffi  cient to docu-
ment that the assignment had been made 
earlier. � ere is no mathematical formula 
for determining when an assignment was 
made; rather it is a question of fact to be 
determined by the circumstances of each 
case. By that standard, even the fi ve fore-
closures that have no assignments might 
be rehabilitated with the proper proof.

While it might be legally possible 
to salvage these 32 foreclosures (the 27 
with untimely assignments and the fi ve 
with none), that assumes that the fi nan-

cial institutions whose “utter careless-
ness”  – to borrow Cordy’s phrase  – cre-
ated the problem in the fi rst place would 
now be capable of producing credible and 
timely documentary evidence of transfers. 
More likely, the 32 foreclosures with un-
timely or missing assignments will be 
considered void and will require some 
type of remediation.

Beyond the untimely and missing 
assignments, this study has raised other 
troubling issues. For instance, the 29 as-
signments that were signed prior to the 
fi rst notice of sale but were not recorded 
until after may have complied with the 
letter of the law (that an assignment need 
not be recorded to “make” the assign-
ment), but they still might support con-
tractual or consumer protection claims 
against the lenders since the absence 
of an assignment on record prior to the 
notice of sale might tend to suppress the 
interest of potential bidders at the fore-
closure auction.

But the focus of this article is the va-
lidity of foreclosures and not on collateral 
problems. As stated above, this study is 
by no means scientifi c but it does provide 
an accurate glimpse at what is contained 
in our real estate records. While further 
study is needed to fully assess the scale of 
this problem statewide, the fi nding of this 
analysis that fully one-third of the fore-
closures studied are facially void due to 
untimely or missing assignments suggests 
that the consequences of this problem will 
be severe and long-lasting.

A frequent contributor to REBA News, Dick 
Howe has served as register of the Middlesex 
North District Registry of Deeds since 1995. 
He writes a blog on public records issues and 
concerns, which can be found at www.lowell-
deeds.com. He can be contacted at richard.
howe@sec.state.ma.us.

Foreclosures and untimely assignments

Dick Howe

See RESPA, page 7



REBAnews PAGE 5JANUARY 2012

It conveyed to MERS, as nominee for 
Preferred, only bare legal title to the 
mortgage. An employee of Aurora, who, 
by corporate resolution, was also an au-
thorized signatory for MERS, executed 
the assignment from MERS to Aurora. 
At the time of the assignment, Aurora 
was already acting as servicing agent for 
Deutsche Bank.

� e court held that “there was no fl aw 
with this process.” Under Massachusetts 
Law, MERS lawfully held the legal title 
to Culhane’s mortgage in trust and a pur-
ported offi  cer of MERS signed the as-
signment to Aurora pursuant to M.G.L. 
c. 183, §54B. � e assignment united the 
holder of the mortgage with the holder of 
the note. As to the fact that assignments 
are made on behalf of MERS by parties 
who wear “two hats,” the court held that 
it “can discern no way in which MERS’ 
procedure for assigning mortgages con-
tradicts M.G.L. 183, §54B.”

MERS acts at the direction of the 
note holder, which retains a benefi cial 
interest, does not own mortgage loans 
and, according to the language that ap-
pears in the standard MERS mortgage, 
MERS holds only legal title to the inter-
ests granted by the borrower. � e court 
notes that “It is as if by clever design that 
the MERS system fi ts perfectly into the 
Massachusetts model for the separa-
tion of legal and benefi cial ownership of 
mortgages.”

� e court next looks at the power of 
MERS to assign the mortgage, a right 
which is not specifi cally mentioned in 
the MERS contract. MERS, as nomi-
nee, has the right to exercise any or all of 
the note holder’s interests, including the 
right to foreclose, release and cancel the 
mortgage. In reviewing the MERS con-
tract, the court notes that, although the 
mortgage instrument grants to MERS 
authorization to exercise all the rights of 
the note holder, the MERS contract pro-
vides that MERS, as nominee, may only 
exercise the rights of the note holder, “if 
necessary to comply with law or custom.”

Massachusetts law provides that an 
entity seeking to foreclose must hold the 
mortgage. As MERS does not own the 
underlying debt, it cannot exercise the 
power of sale, despite the language in 
the MERS contract. � e court wrote, “It 
cannot be that no party may exercise the 
power of sale.” � erefore, law or custom 
necessitate that prior to commencing 
foreclosure proceedings, the mortgagee 
must assign its interest to either the note 
holder or the servicer for the note holder.

� e fact that MERS never holds 
the underlying debt makes it clear that, 
despite the language in the MERS con-
tract, MERS cannot foreclose in its 
own name. MERS Rule 8(d), which be-
came eff ective on July 22, 2011, revoked 
the authority to initiate foreclosures 
and fi le legal proceedings in the name 
of MERS.

BIFURCATING NOTE 
AND MORTGAGE

In the case of Wells Fargo Bank, N.A. 
v. Suzette McKenna, Land Court 11 
MISC 447455, the defendant challenged 
the standing to the plaintiff  to bring an 
action pursuant to the Servicemembers 
Civil Relief Act alleging that the plaintiff  
is not the current holder of the mortgage.

� e plaintiff  demonstrated to the 
court that it was the original mortgagee 
and that no assignment of the mortgage 
had been recorded in the registry. Piper, 
writing for the court, held that the “de-
fendant’s contention that the plaintiff  is 
not the current holder of the mortgage 
utterly lacks factual foundation and is 
devoid of merit.”

Piper then considers the impact on 
standing that might exist if the owner-
ship of the mortgage and note were bi-
furcated. Acknowledging that there is no 
evidence in this case that the note and 
mortgage have been bifurcated, Piper 
states that, even if the mortgage and 
note were held by diff erent parties, “that 
would not demonstrate a lack of standing 
to bring this action for a determination 
of defendant’s entitlement to the benefi ts 
of the act.”

In a lengthy footnote, Piper then 
considers the Culhane and lower court Culhane and lower court Culhane
Eaton decisions. Predicting that the Su-
preme Judicial Court will not adopt the 
principal set forth in the Trial Court in 
Eaton, Piper warns that if this does hap-
pen, “there will be wide-ranging adverse 
title impacts. …. If the law is foreclo-
sure by a mortgage holder lacking the 
note invalidates the resulting title, that 
risk will infect foreclosures going back 
many years.”

� e opinion states that the practice 
in Massachusetts for generations “never 
has permitted the question of ownership 
of the note to disturb otherwise regular 
recorded mortgage foreclosure titles.”

Piper closed with strong words, stat-
ing that “there is no basis in Massachu-
setts for the view that a valid mortgage 
foreclosure requires the foreclosing 
mortgage holder to possess the promis-
sory note which the mortgage secures,” 
and warned that adoption of this prin-
ciple “would engender wide-spread chal-
lenges to the title which have come out of 
mortgage foreclosures over many years.”

Piper’s decision brings a ray of hope 
to the conveyancing community. A deci-
sion in Eaton that a mortgagee must also 
prove it held the note at the time of fore-
closure, will throw numerous titles into 
fl ux. Presumably, even a seemingly valid 
possession for three years will not rescue 
the title, unless the party taking posses-
sion can show it was both mortgagee and 
note holder.

Joel Stein, of the Law Of� ce of Joel A. Stein 
in Norwell, co-chairs REBA’s Title Insurance 
and National Affairs Committee. He can be 
reached via email at jstein@steintitle.com.

STEIN: Eaton after 
Culhane and Culhane and Culhane McKenna
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Massachusetts conveyancing practice for 
more than a century. � e Supreme Judicial 
Court’s decisions in Ibanez and Ibanez and Ibanez Bevilacqua 
have identifi ed the failures but have done 
little to help resolve the resulting title is-
sues. As this column is written, we are again 
holding our collective breaths waiting for the 
decision from the SJC in Eaton, addressing 
whether the lender must now demonstrate 
physical possession of the note in order to 
conduct a valid foreclosure.

No one knows how many titles are af-
fected statewide, but the number is likely 
in the thousands. In many cases, because of 
bank mergers and failures, as well as admin-
istrative negligence, original loan documen-
tation  – including promissory notes  – may 
never be found. Inaction is not an option. 
It is both unjust and a serous drain on our 
already faltering economy to leave these 
tainted properties in indefi nite marketabil-
ity limbo. A solution must be found to cure 
these defective titles. REBA must be a part 
of that solution.

REBA must also redirect its attention 
to the NREIS litigation. Despite a solid vic-
tory before the SJC, the fi ght is far from 
over. Back before the First Circuit this fall, 
NREIS would not even agree in mediation 
to a listing of those elements of conveyanc-
ing that are or are not the practice of law. 
Consequently the case has been remanded 
to the Federal District Court and now may 
enter an additional discover phase in prepa-
ration for trial � is is likely to be a long, 
costly and tedious process, requiring our per-
sistence and resolve. But REBA must prevail 
in this all-important fi ght for our members, 
the bar, and the home-buying citizens of the 
commonwealth.

An essential element in REBA’s ongoing 
war against the unauthorized practice of law 
(UPL) is the work of Massachusetts Attor-
ney’s Title Group (MassATG). MassATG, 
launched in 2008 as a nonprofi t corporation, 
to support the funding of REBA’s litigation 
on the practice of law by non-lawyers front. 
Since its inception, MassATG has donated 
$130,000 to support REBA’s eff orts in the 
NREIS litigation. Our member dues and NREIS litigation. Our member dues and NREIS
other sources of revenue (including REBA 
Dispute Resolution) cannot alone cover the 
cost of this litigation and other UPL initia-
tives. � e ongoing success and growth of 
MassATG is crucial to this element of RE-
BA’s core mission.

When a title insurance policy is issued by 
CATIC through MassATG, a portion of the 
premium goes directly to fund REBA’s UPL 
eff orts. As the battle continues on a variety 
of fronts, our war chest must be refreshed. 
Every member’s participation is essential to 
this eff ort. Become a MassATG agent to-
day. REBA neither asks nor expects that you 
issue policies exclusively with MassATG, 
though of course that would be appreciated. 
We know that the real estate market remains 
sluggish. For many conveyancers transac-
tions are few and far between. We also rec-
ognize you have existing and long-standing 
relationships with other underwriters. But if 
every REBA conveyancer were to become 
a MassATG agent and issue a single policy 
each year with CATIC through this group, 
the ongoing legal expenses of the NREIS 
litigation would be met and the funding of 
future initiatives guaranteed.

Become a MassATG issuing agent to-
day and you will have personally advanced 
REBA’s essential work on behalf of the Mas-
sachusetts real estate community and the 
home-buying public.

Chris Pitt is an attorney at Robinson & Cole, 
LLP in Boston, and is the 2012 president of the 
Real Estate Bar Association for Massachusetts. 
He can be reached at cpitt@rc.com.

BY LUKE H. LEGERE

� e Massachusetts Appeals Court 
recently settled the question of when the 
clock begins running to fi le a court appeal 
for certiorari review under M.G.L. ch. 249, 
§4. � is is a type of court challenge com-
mon to tribunal decisions made outside 
the ambit of zoning, where a statutory type 
of review is provided in the Zoning Act.

In the land use and environmental 
context, certiorari review applies to such 
boards as local conservation commissions 
under Home Rule wetland bylaws, boards 
of health under state codes and local regu-
lations, sand and gravel/earth removal 
boards under general bylaws, historic 
commissions outside the zoning context, 
boards of public works for sewer, water, 
electric and roadway issues, boards of se-
lectmen (under various non-zoning bylaws 
and state laws), and city councils for cer-
tain land use decision making.

Outside the real estate context, of 
course, our selectmen, school boards, and 
many other local, regional and state tribu-
nals have become very familiar with cer-
tiorari review.

Certiorari review is limited to the ad-
ministrative record upon which the chal-
lenged decision was based, essentially on a 
“certifi ed record” of the proceedings.

� e certiorari statute requires that an 
appeal “shall be commenced within 60 
days next after the proceeding complained 
of.” Counsel for parties wishing to appeal 
the decision of a local board have long 

disagreed whether this language required 
that a lawsuit be fi led within 60 days of 
the date the board voted, the date the cli-
ent received notifi cation of the decision, or 
instead the date that the written permit, 
denial, or order was actually issued.

To some it appeared logical to start 
the 60 days running at the board vote or 
other action or inaction that had operative 
legal eff ect, especially when any later board 
writing was optional, just ministerial, or 
merely memorialized the decision.

To others it seemed common sense to 
run the 60 days from the phone call, letter, 

or other actual notice 
the prospective plain-
tiff  learned of the deci-
sion.

To still others it 
looked appropriate to 
count from the date 
of the ultimate written 
document, especially 
when it is a permit type 
approval or disapprov-

al. After all, one cannot read it, and assess 
it for potential suit, until understanding 
the nature and reasons for any disapproval 
or the conditions imposed in any approval.

� e Appeals Court decided in July, and 
the Supreme Judicial Court denied further 
appellate review in September, the case of 
Carney v. Town of Framingham, 79 Mass. 
App. Ct. 1129, review denied, 460 Mass. review denied, 460 Mass. review denied
1111 (2011).

� is ruling is an unpublished disposi-
tion. Rule 1:28 decisions of the Appeals 

Court are primarily addressed to the par-
ties and so may not fully address the facts 
of the case or decision rationale. � ey are 
not circulated to the entire court and so 
represent only the view of the case panel. 
� ey may be cited for persuasive value, not 
binding precedent.

� is Appeals Court decision provides 
an important lesson for real estate and 
land use lawyers representing clients who 
are subject to local board enforcement. � e 
date of issuance on the enforcement order 
is irrelevant for determining the deadline 
for fi ling a certiorari appeal. � e 60-day 
period to fi le a petition for certiorari re-
view will begin running on the day the vote 
is taken to issue the enforcement order.

On April 2, 2008, the Framingham 
Conservation Commission voted to is-
sue an enforcement order to the plaintiff , 
William Carney, for alleged violations of 
the state Wetlands Protection Act and the 
Town’s wetlands bylaw. � e enforcement 
order (which was preceded by a notice of 
violation) required that Carney submit a 
restoration plan, which he did. � e com-
mission considered the matter at its June 4, 
2008 meeting, and voted that same day to 
amend the enforcement order. On June 6, 
2008, the commission issued the amended 
enforcement order.

On Aug. 5, 2008, Carney fi led a com-
plaint in Superior Court pursuant to G.L. 
c. 249, § 4, seeking certiorari review of 
the decision to issue the enforcement or-
der. On summary judgment, the Superior 
Court granted the town’s motion to dis-
miss Carney’s complaint as untimely. Car-
ney challenged this decision, alleging that 
the Superior Court judge erred in dismiss-
ing his action.

� e Appeals Court discussed the lan-
guage in M.G.L. ch. 249, §4 and cited 
earlier cases. � e key pronouncement 
of the Appeals Court is the proposition 
that the last administrative action occurs 
when the administrative agency votes on 
an issue, not later, when the determination 
is written.

� erefore, the Appeals Court, and the 
SJC by not taking further review, deter-
mined that Carney’s appeal of the board’s 
enforcement order was fi led late and prop-
erly dismissed.

Incidentally, the court left open the 
question of whether the “last agency ac-
tion” was April 2, 2008 (the hearing at 
which the commission voted to issue the 
original enforcement order) or June 4, 
2008 (the hearing at which the commis-
sion voted to issue the amended order) 
because the complaint, fi led on Aug. 5, 
2008, was fi led more than 60 days after 
either date.

Litigators should fi le the certiorari 
complaint sooner, rather than later, if cli-
ents wish to appeal a local board’s enforce-
ment order. � is likely would apply as well 
to appealing other enforcement actions 
such as permit revocation and other sanc-
tions imposed.

Depending on timing of events, this 
suit may be due in court a short time af-
ter (or even before) your client receives the 
written decision or meeting minutes that 
explain the basis and reasons for the deci-
sion to be challenged.

Advise your client to take careful notes 
of the meeting or hearing; better still, au-
dio- or videotape it, and best to transcribe 
it with a stenographer so as to have a reli-
able record of the presentations, submit-
tals, discussions, motions, votes and stated 

State Appeals Court sets certoriari review 
trigger of local board’s decision CONTINUED FROM PAGE 1
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traditional notice-and-comment rule-
making or any similar deliberative pro-
cess and does not identify any clear 
methodology by which it reached its 
conclusion.”

THE SUPREME COURT 
AGREES TO RESOLVE 

THE CONFLICT BETWEEN 
THE CIRCUITS

Fifth Circuit’s decision was in agree-
ment with the Fourth, Seventh, and 
Eighth Circuits’ interpretation of Sec-
tion 8(b), but directly at odds with the 
Second, � ird, and Eleventh Circuits’ 
interpretation. � e Supreme Court, rec-
ognizing the confl ict between the Circuit 
Courts, and the divergent interpretation 
of HUD, granted certiorari in October certiorari in October certiorari
in order to parse the Section 8(b) lan-
guage itself.

A decision that Section 8(b) pro-
hibits all unearned fees would provide 
a uniform construction of the statute 
and ensure consistent practices across all 
jurisdictions. A decision affi  rming the 
Fifth Circuit and restricting the scope 
of Section 8(b) to situations where the 
unearned fee is split between two parties 
could have two consequences. First, any 

restriction on the statute’s sweep would 
necessarily limit the claims that could be 
made against settlement service provid-
ers. More broadly, however, a decision 
overruling HUD’s construction of the 
statute could also signal that regulatory 
agencies should have a reduced role in 
construing the often abstract statutory 
language that is the product of legislative 
compromise. When the precise boundar-
ies of an imprecise statute are set by one 
or more of the 850 federal court judges, 
and not by the agency with statutory re-
sponsibility for interpreting the statute, 
litigation and uncertainty are bound to 
increase.

A decision by the Supreme Court is 
expected by June.

Doug Salvesen is co-chair of REBA’s litiga-
tion committee. He has served for 20 years 
as counsel to the association’s committee on 
the practice of law by non-lawyers. He is the 
architect of REBA’s success in the SJC deci-
sion, REBA vs. NREIS. Doug can be contacted 
by email at dws@bizlit.com. Noemi Kawa-
moto is an associate at Yurko, Salvesen & 
Remz where she works tirelessly on civil and 
business litigation. She is a 2009 graduate 
of Boston University School of Law and was 
the Administrative Editor for the Law Review. 

RESPA: Unearned fees
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BY KARA C. PLUNKETT

� e goals of green building – to increase 
building effi  ciency and reduce the build-
ing’s impact on the environment and human 
health through the effi  cient use of energy, 
water, building materials and operational 
practices  – remain constant, but the con-
struction methods, building materials and 
architectural design for green buildings are 
perpetually evolving. � ese goals as well as perpetually evolving. � ese goals as well as perpetually evolving.
the challenges associated with government 
regulation of green building, suggest that 
green leasing presents an eff ective solution to 
supplement green building regulations with 
the ultimate goal of transforming the built 
environment to complement, instead of con-
fl ict with, the natural environment.

� e built environment is a fundamen-
tal element of human civilization but one 
that infl icts enormous harm on the natu-
ral environment. Designing structures that 
complement rather than confl ict with na-
ture can mitigate the adverse impacts of 
buildings. � is process, commonly known 
as green building, strives to reduce the eco-
logical footprint of buildings by constructing 
and operating buildings to use less energy, 
consume fewer natural resources, and emit 
fewer pollutants into the environment than 
conventional buildings. Green buildings use 
natural light and improve ventilation to pro-
vide a healthier indoor environment for their 
occupants. Additionally, greater effi  ciencies 
allow green buildings to have lower operat-
ing and maintenance costs over the course of 
the building’s life. Studies indicate that green 
buildings sell at higher prices, garner higher 
rent premiums and have higher occupancy 
rates than conventional buildings. Green 
buildings benefi t developers, owners and 
tenants of commercial buildings by reducing 
operating costs, increasing market value and 
improving the health and productivity of oc-
cupants.

Commercial leases negotiated between 

private parties that address greenhouse gas 
(GHG) emissions, energy use and resource 
consumption have the potential to signifi -
cantly reduce the ecological footprint of both 
green and conventional offi  ce buildings. � is 
practice, known as green leasing, capitalizes 
on market forces to operate buildings more 
effi  ciently. Green leases could play a sub-
stantial role in mitigating the cumulative 
ecological footprint of commercial build-

ings because most com-
mercial offi  ce space is 
leased. Moreover, the 
majority of offi  ce space 
that will be available in 
2020 is already built and 
green leasing presents a 
way to operate conven-
tional buildings more 
effi  ciently.

Green leases are 
simply conventional leases, which include 
provisions addressing energy effi  ciency, water 
conservation, recycling, the use of green prod-
ucts, and indoor environmental quality. � e 
green provisions can be added as an exhibit 
to a standard commercial lease or integrated 
into a standard lease on a clause-by-clause 
basis. A green lease allocates the obligations 
and rights for achieving and maintaining 
green standards and identifi es remedies and 
consequences for failure to comply with the 
terms. A green lease fulfi lls sustainability ob-
jectives by contractually holding landlords 
and tenants accountable to each other.

Ideally, a green lease is a collaborative 
eff ort between landlord and tenant. Nego-
tiating parties need to ensure that leases are 
structured to create compulsion, incentive 
and fl exibility for both parties to do the right 
thing. Incentives are integral to the success 
of a green lease, since commercial buildings 
and their tenants are businesses operating to 
maximize profi ts. A well-drafted green lease 
with clearly defi ned costs, benefi ts, and re-
sponsibilities will not deprive building own-

ers of profi t nor will it burden tenants alone 
with extraneous costs. Instead, it will maxi-
mize incentives and minimize disincentives 
to achieve both environmental and business 
goals. Some common solutions include cre-
ating operating cost provisions, individually 
metering tenant spaces, purchasing carbon 
off sets, amortizing green-related costs such 
as certifi cation fees, insurance and costs of 
modifying or upgrading equipment, and set-
ting benchmarks and performance targets.

Landlords and tenants may be hesitant 
to enter into green leases because of concern 
over heightened risks associated with go-
ing green. However, a well-drafted lease can 
manage potential risks. Most green leases 
address key provisions including term, op-
erating expenses, permitted uses, insurance, 
property taxes, tenant improvements and 
alterations, tenant maintenance and repairs, 
parking, access by landlord, solid waste man-
agement, signs, utilities, assignments and 
subletting, housekeeping and maintenance, 
and relocation of the tenant. Longer leases 
are likely more eff ective in conserving re-
sources, reducing waste, and mitigating envi-
ronmental impacts of materials, manufacture, 
and transport resulting changes in tenants.

Multiple trade associations and entre-
preneurs have written green lease forms and 
drafted conceptual guidelines for use by the 
private sector. Two popular guides are the 
“National Standard Green Offi  ce Lease for 
Single-Building Projects,” authored by the 
Real Property Association of Canada (RE-
ALpac) and the “Guide to Writing a Com-
mercial Real Estate Lease” (also known as 
the “BOMA Green Lease Guide”), created 
by the Building Owners and Managers As-
sociation. Both guides favor the landlord, but 
tenants with signifi cant bargaining power 
can negotiate for more equitable provisions. 
REALpac requires tenants to achieve certain 
specifi ed targets by inserting green provisions 
into a traditional net lease and adding a green 
rider. � e BOMA Green Lease Guide inte-

grates green lease provisions into a standard 
BOMA commercial lease. Consequently, the 
BOMA Green Lease Guide does not trans-
late to other standard leases as seamlessly 
as the REALpac guide. Nonetheless, the 
BOMA Green Lease Guide is useful because 
it includes commentary on each green provi-
sion, which gives negotiating parties the op-
portunity to make fully informed decisions. 
Additionally, by blending green provisions 
directly into the text of lease, the BOMA 
Green Lease Guide prohibits a tenant from 
nullifying the eff ect of a green lease by delet-
ing the green rider.

Owners of conventional buildings are 
concerned that their buildings will become 
obsolete within a few years. In fact, the re-
cent increase in investor-owned green build-
ings demonstrates the growing popularity 
of green buildings. Moreover, the long-term 
nature of commercial leases means that land-
lords and tenants cannot wait for govern-
ments to agree on appropriate standards for 
energy effi  ciency and resource consumption.

� e green building movement has 
evolved rapidly and demand for green build-
ings is becoming increasingly prevalent. 
Commercial tenants enjoy improved health 
and increased productivity amongst their 
workforce, reap marketing benefi ts associated 
with a green image, and reduce expenses re-
lated to energy effi  ciency. Likewise, landlords 
benefi t from reduced operating costs and 
profi t from the green image, which attracts 
more tenants, allowing them to charge higher 
rent premiums. Green leasing provides pri-
vate parties with a framework to meet green 
building goals and mitigates the impact of 
the built environment by signifi cantly re-
ducing GHG emissions, energy use, and 
resource consumption associated with com-
mercial buildings.

Kara C. Plunkett is a student at Boston 
College Law School. She can be reached at 
plunkekc@bc.edu.
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and the SJC affi  rmed in Bevilacqua v. 
Rodriguez (Oct. 18, 2011), that Bevilacqua 
lacked standing to bring the petition be-
cause he did not hold record title, despite 
the recorded deed purporting to convey 
the property to him. � e courts held 
that because the earlier foreclosure had 
been void, Bevilacqua did not hold any 
title at all.

As an alternative theory, Bevilacqua 
also sought protection as a bona fi de pur-
chaser for value with no notice of the de-
fect at the time he purchased the property. 
� e SJC rejected this argument. It reaf-
fi rmed that a defective foreclosure is void 
and therefore a third-party buyer cannot 
be a bona fi de purchaser. � e SJC went on 
to rule that buyers such as Bevilacqua are 
not bona fi de purchasers in any event be-
cause at the time of his purchase, Bevilac-
qua would have been on record notice that 
the foreclosure had predated the assign-
ment of the mortgage 
to the foreclosing en-
tity. Prior to Ibanez, 
this was by no means 
uncommon; however, 
Bevilacqua’s inability 
to foresee the Ibanez
decision was suffi  -
cient to deprive him 
of bona fi de purchas-
er status.

Bevilacqua is not 
alone in the result-
ing quandary – there 
must be thousands 
of similarly situ-
ated homeowners 
throughout Mas-
sachusetts. It is im-
portant to note that 
this problem arises 
where there is an in-
valid foreclosure anywhere in the chain of 
title – it could be, as in Bevilacqua’s case, 
two conveyances back, or just as easily 
10 conveyances back. � e question that 
homeowners like Bevilacqua are left with 
is: what can they do to resolve the Ibanez
problem and regain clear title to the homes 
they thought they had purchased?

One potential solution is to locate the 
prior foreclosed-upon owner and negotiate 
a resolution directly, in which the property 
is deeded to the present occupant. � is may 
be the cleanest and fastest method, pro-
vided an agreement can be reached. How-
ever, the prior owner may not be able to 
be found (as was the case with Bevilacqua’s 
predecessor, Pablo Rodriguez). In addition, 
if the prior owner fi led bankruptcy, the im-
properly foreclosed-on property may un-
beknownst to the bankruptcy trustee still 
be an asset of the bankruptcy estate. � ere 
may also be one or more junior lienhold-
ers whose liens, previously thought to have 
been extinguished by the foreclosure, will 
have been resurrected – in which case these 
would also need to be dealt with in order to 
establish clear title.

� e Ibanez decision left open another 
cure by holding that the assignment to the 
foreclosing entity need not be recorded 
or even in recordable form in order to be 
eff ective. � ere simply needs to be a writ-
ing showing the transfer of the mortgage. 
� us, it is possible that the problem can 
be solved by locating an off -record assign-
ment that predates the fi rst publication of 
the foreclosure notice. � e court also noted 
that where a pool of mortgages is assigned 
to a securitized trust, the executed agree-
ment that assigns the pool of mortgages, 

with a schedule of the pooled mortgages 
clearly and specifi cally identifying the 
mortgage at issue,  may suffi  ce to estab-may suffi  ce to estab-may
lish the trustee as the mortgage holder. 
However in practice, it may be diffi  cult or 
impossible to locate such documents, par-
ticularly if signifi cant time has passed since 
the assignment.

Another possibility is that a person in 
Bevilacqua’s position could establish good 
title by re-foreclosing. In Bevilacqua v. 
Rodriguez, the SJC recognized the theory 
that a defective foreclosure deed which is 
ineff ective to pass title can nevertheless 
operate as an assignment of the mortgage 
itself. � erefore, so long as the assignment 
to the foreclosing entity predates the fore-
closure deed out of that entity, the buyer 
at the foreclosure sale becomes the holder 
of the mortgage. Any subsequent deed out 
of that buyer, in turn, conveys whatever in-
terest he holds in the property  – namely, 
that of a mortgagee. As a mortgagee, the 
present occupant can re-foreclose on the 
improperly foreclosed-upon owner.

� ere are two primary methods of fore-
closure in Massachusetts: by power of sale 
contained in the mortgage, and by entry 
and possession. Conducting a foreclosure 
sale can be a time-consuming and expen-
sive process. Moreover, in a public auction 
there is no way to ensure that the foreclos-
ing present occupant will be the highest 
bidder – he could potentially lose the very 
property to which he is attempting to clear 
title. � e more conservative approach is 
to record a certifi cate of entry; after three 
years of continued possession, the mort-
gagor’s right of redemption is foreclosed. 
One potential weakness of foreclosure by 
entry is that whether “possession” has been 
“continued” for the requisite period is a 
factual determination, and arguably could 
always be subject to challenge.

One point of caution with regard to 
re-foreclosure is the possibility of another 
impending sea change in the mortgage in-
dustry. � e Supreme Judicial Court is cur-
rently considering Eaton v. FNMA, which 
raises the question whether a foreclosing 
entity must hold not only the mortgage, but 
also the note, in order to validly foreclose. 
If the SJC decides that the mortgage and 
note must be reunited, it will fl y in the face 
of decades of commonly accepted practice 
and have even greater repercussions than 
Ibanez. However, for the re-foreclosing 
homeowner, it will simply require the extra 
step of obtaining the note prior to begin-
ning the foreclosure sale process or record-
ing a certifi cate of entry.

Ultimately, there is not a judicial silver 
bullet by which an Ibanez problem can be 
quickly and inexpensively resolved. If there 
is to be a complete remedy, it will be up to 
the legislature to fashion one with retro-
active eff ect, as it did when amending the 
Obsolete Mortgages statute in 2006. Until 
then, there are a number of options open 
to homeowners in Bevilacqua’s position, 
one or another of which may be viable de-
pending on the particular circumstances. 
As increasing numbers of defective titles 
are discovered in the wake of Ibanez, law-Ibanez, law-Ibane
yers and other professionals in the convey-
ancing industry must remain alert to these 
continually developing issues. 

Jeff Loeb is a shareholder at Rich May, PC in 
Boston. Jeff can be reached at jloeb@richmay-
law.com. David Glod is an associate at Rich 
May. David can be reached at DGlod@Rich-
MayLaw.com. Both represent Fran Bevilacqua 
and other similarly situated buyers in their 
quest to clean up the title to their property.
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BY PAUL F. ALPHEN

� e NBA lockout is over. It was start-
ed by claims by the league that it was los-
ing $300 million per year. Apparently the 
NBA was looking for a modifi ed business 
model to survive in the great recession. 
I do not think that anyone believes that 
the NBA’s problems were solved with the 
new collective bargaining agreement, but 
it is apparent that the owners knew that 
business-as-usual had to change.

Attorneys have also abandoned old 
business-as-usual practices during the 
great recession. I am still searching for 
ways to improve my 
business model and 
take some steps so 
that our time can be 
used more effi  ciently. 
I am thinking about 
using our brethren in 
the medical profes-
sion as role models, 
because they seem 
to make productive 
use of the business day, but have also (ap-
parently) maintained the admiration and 
respect of their patients.

Under the new medical-based model, 
once a residential homeowner becomes 
interested in representation in the sale 
of their home, I anticipate the following 
steps:

First, clients should call my offi  ce be-
tween the designated hours within which 
our offi  ce accepts calls for new appoint-
ments, and leave a voice mail message. 
Someone may call them back within 48 
hours and make an appointment for a 
meeting three or four weeks thereafter. 
Once they arrive for their appointment 
they will be “greeted” by a completely 
disinterested receptionist behind pro-
tective glass who will demand payment 
up front and then toss the client a clip 
board with a 20-page questionnaire. We 
will ask every client to list the book and 
page of every deed, mortgage, easement, 
reservation, restriction and encumbrance 
of every property within which they held 
a real interest at some point in their lives. 
� en they will sit in our waiting room for 
two hours.

After the two-hour wait, they will 
meet with a paralegal, who will ask to 
see copies of the client’s deed, mortgage 
and title insurance policy and review the 
answers on the 20-page questionnaire. 
� e clients will not have to change into 
a hospital gown, however. We will leave 
the client to wait further before meeting 
with an attorney. � e attorney will enter 
the room and barely look up from his/her 
laptop. � e attorney will recommend a 
title examination, ask that the client make 
arrangements to have a title examination 
performed by a third party and have the 
title examiner forward the abstract to the 
attorney and then make an appointment 
to meet with the attorney again three 
weeks thereafter, shake the client’s hand 
and leave the room.

� ree weeks later, the client will re-
turn. � ey will pay up front, fi ll out the 
same 20-page questionnaire, wait two 
hours, and meet with the paralegal. After 
a further wait, the laptop-toting attorney 
will enter the examination room and tell 
the client that the prior owner acquired 
title by way of foreclosure by a bank that 

did not hold a valid assignment from the 
servicer of the mortgage-backed trust, 
who was the holder of the mortgage of 
record. � e attorney will tell the client 
that in Bevilacqua v. Rodriguez, 460 Mass 
762, 955 NE2d 884 (2011), the Supreme 
Judicial Court ruled that “a litigant who 
asserts that he or she is the holder of a 
mortgage necessarily asserts that the 
mortgage continues to exist and that the 
mortgagor’s claims to the property re-
main valid … For a plaintiff  to both claim 
record title as holder of a mortgage and to 
dispute the respondent’s continuing equi-
table title or equity of redemption would 
be oxymoronic … To assert that he holds 
legal title as mortgagee, [the client] must 
necessarily accept that [the prior owner 
of record] has a complementary claim to 
either equitable title (if there has been no 
default) or an equity of redemption (if 
default has occurred). In either case, … 
[the client] cannot be heard to argue that 
[the prior owner’s] claim is adverse to 
his own.”

� e attorney will then stand up, tell 
the client that they have a fatal title de-
fect and he/she must make an appoint-
ment with a specialist and/or fi le a claim 
against their owner’s policy. � en the at-
torney will shake the client’s hand and 
leave the room toting the laptop. � e 
meeting may take a total of fi ve min-
utes, notwithstanding that the client has 
been advised that their title has a fatal 
defect and the client is not the owner of 
his/her home.

Under my new business model, I will 
allocate 10 minutes for a refi nance and 30 
minutes for a full closing. I am still not 
sure what to do with the buyers, sellers, 
brokers and their respective off spring 
and/or parents once their 30 minutes are 
up and there remains an important out-
standing issue like half-empty paint cans 
in the basement. I have to come up with 
another way to say “You don’t have to go 
home, but you can’t stay here!”

Of course, I am kidding (and, I ap-
preciate that the medical profession is 
stuck between ever increasing overhead 
and increased demands by health insur-
ance providers).

In my experience, I have found trans-
actional attorneys to be overly generous 
of their time and extraordinary in their 
abilities to effi  ciently indentify and re-
solve issues that could otherwise derail 
a deal. More importantly, often the par-
ties never know of the time and skill em-
ployed to resolve or avoid title defects. I 
think that as matter of practice most of 
us have concluded that it is quicker to 
attack and resolve most title issues, than 
to attempt to explain the issue, potential 
solutions and additional fees to the buy-
ers, seller, brokers and their respective 
relatives.

I look forward to the Great and Gen-
eral Court repairing the title problems 
created by the mortgage foreclosure mess 
and the court decisions that followed.

REBA’s president in 2008, Paul Alphen currently 
chairs the association’s long-term planning com-
mittee. A frequent and welcome commentator in 
these pages, he is a partner in Balas, Alphen and 
Santos, P.C., where he concentrates in commer-
cial and residential real estate development and 
land use regulation. Alphen can be reached at 
paul@lawbas.com.
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reasons (if any) for the decision the client 
may wish to consider challenging.

We believe this decision applies to 
several other types of conservation com-
mission (and other land use board) de-
cisions beyond enforcement situations. 
Good examples are actions on permit ex-
tensions (beyond the fi rst term of years) 
and rulings on certifi cates of compliance 
(approving usually with some continuing 
conditions). 

Like enforcement orders, these are not 
appealable to MassDEP and there is no 
statutory appeal route. Appeal is to court 
in the nature of certiorari and the opera-
tive end of the proceeding is the board 
vote, even though it is to be memorialized 
in a written document later.

Real estate and environmental at-
torneys will want to consider carefully 
whether and how this ruling, and this way 
of calculating the 60-day deadline, applies 
to board actions outside the enforcement 
setting, such as those culminating in per-
mits from conservation commissions and 
other non-zoning boards.

For permit decisions, in contrast to 
enforcement situations, it is worth noting 
that the state Wetlands Protection Act, 
the MassDEP regulations, the state per-
mit form itself, most Home Rule wetlands 
bylaws, many conservation commission 
regulations, and the local permit form it-
self, all contemplate or specify that the is-
suance date is the date on the form, which 
in turn is the date of mailing or attempted 
fi rst delivery to the permit applicant.

While appeals from the state wetlands 
permit (or denial or inaction) are to Mass-

DEP, by statute, appeals from the local 
bylaw permit decisions are to court in the 
nature of certiorari. Many such certiorari 
cases over the years were fi led within 60 
days from permit issuance or denial, but 
longer than 60 days from the last hear-
ing or meeting. Some of these cases are 
still pending.

� e straightforward language of the 
Appeals Court here, approved by the SJC, 
draws on earlier decisions: “� e last ad-
ministration action occurs when the ad-
ministrative agency makes a fi nal decision 
on the issue at hand, not when it memori-
alizes that determination in written form.”

On the other hand, in a key earlier 
decision cited by the Appeals Court, the 
Appeals Court itself described the legal 
deadline as running from what is the 
“operative” conclusion of the proceedings 
complained of. In that case it found the 
“critical event” was the date a hearing of-
fi cer issued the fi nal decision of a com-
mittee or, at the latest, when the plaintiff  
received seasonable notice of it. Commit-
tee for Public Counsel Services v. Lookner, 47 
Mass. App. Ct. 833, at 837 (1999).

After the recent Carney case and re-
calling the Lookner case, we will be care-Lookner case, we will be care-Lookner
ful to count the 60-day certiorari statute 
of limitations from the critical event that 
is the operative conclusion of the board 
proceeding, commonly the date the board 
makes its fi nal decision on the issue at 
hand or, at the latest, seasonable notice 
thereof to the applicant.

Luke H. Legere is a senior associate at the law 
� rm McGregor & Associates, P.C. He can be 
reached at llegere@mcgregorlaw.com.

� e Noble court also did not specifi cally 
hold that the constitution would apply to 
community association boards.

In another case, Franklin v. Spadafora, 
388 Mass. 764 (2983), the Massachusetts 
Supreme Judicial Court assumed the exis-
tence of a state action, but it did not actu-
ally reach the question, because the court 
had already determined that the by-law did 
not deprive the plaintiff  of any constitu-
tional rights.

While many condominium cases have 
off ered the opportunity for Massachusetts 
courts to apply the constitution in simi-
lar circumstances, this Appeals Court in 
Old Colony Village is the fi rst to accept 
the invitation. And its decision repre-
sents a dramatic departure from the way 
in which other Massachusetts courts have 
applied the fi rst amendment to private 
property owners.

� e court’s reliance upon the hybrid 
nature of condominium ownership is curi-
ous. After acknowledging that other courts 
have concluded that “the First Amend-
ment does not prevent a property owner 
from restricting the exercise of free speech 
on private property,” the court went on to 
note that the relationship between a con-
dominium owner and a community asso-
ciation diff ers from that between “a mem-
ber of the public and some third party’s 
private property.”

� is is absolutely true; a community 
association does have a diff erent relation-
ship with owners – a relationship that ar-
guably makes a common interest owner-
ship community even more private than 
private property owned by a third party 

and even less subject to constitutional 
restrictions. It is diffi  cult to understand 
this court’s contrary conclusion that “a 
condominium association does not have 
as free a hand in restricting the speech of 
unit owners in the common areas in which 
[the] owners share an undivided prop-
erty interest as another property owner 
might in dealing with a stranger on his or 
her property.”

STAGGERING IMPLICATIONS
If this decision stands, the precedent 

will have potentially staggering implica-
tions, not just for community associations 
but for private entities of all kinds. Up until 
this time, the broad “state action” analysis 
adopted by the Appeals Court has been 
limited primarily to instances of invidi-
ous discrimination or to signifi cant public 
policy concerns aff ecting speech (e.g., limi-
tations on the press). In this day and age, 
you’d be hard-pressed to fi nd many orga-
nizations that aren’t regulated by statutes 
or regulations, and court action is how we 
resolve disputes in this country. If all you 
need to trigger “state action” is an underly-
ing statute and court action to enforce it, all 
bets are off . � ere’s no way to predict where 
the limits on the authority of private enti-
ties might be drawn. A court might fi nd, 
for example, that rules restricting the use of 
company computers or regulating the lan-
guage used in company e-mails interfered 
with the free speech rights of employees.

Admittedly, this court went to some 
lengths to emphasize that its decision 
should be construed narrowly. “Because 
we recognize the delicacy and importance 
of the balance between, on the one hand, 

the needs of condominium owners to act 
collectively through rulemaking to create 
a desirable living environment and, on the 
other, the rights of individual unit own-
ers, we emphasize the narrowness of our 
holding. We do not hold condominium 
restrictions on speech and expressive con-
duct may never be enforceable …” the court 
said. “We hold only that when an action 
is brought [under state law] claiming the 
breach of such restrictions … the restric-
tions are subject to scrutiny under the First 
Amendment.”

� e court considered only the central 
question in this case  – whether consti-
tutional standards applied to the rule the 
board sought to enforce. It specifi cally did 
not consider whether the rule itself would 
pass constitutional muster, nor did it con-
sider whether owners who purchase a con-
dominium unit voluntarily waive their con-
stitutional rights, leaving both questions 
“for another day.”

UNANSWERED QUESTIONS
In the meantime, the decision leaves 

other critical questions unanswered, among 
them: Could an association avoid “state ac-
tion” triggering constitutional requirements 
if instead of seeking to enforce its rights 
under a state statute, it based enforcement 
actions on the association’s bylaws or cov-
enants alone? � ere are cases, as mentioned 
above, in signifi cantly diff erent contexts, 
suggesting that resort to the court would 
itself be suffi  cient to trigger state action, 
because enforcement of the condominium 
documents would itself be premised upon 
state common law principles. If constitu-
tional standards are going to apply to as-

sociation rules, what level of scrutiny will 
the courts use in evaluating them?

Under the most rigorous constitutional 
test, a restriction must fulfi ll “a compel-
ling governmental interest” that can’t be 
achieved by other less restrictive means. 
� is would be a nightmare for community 
associations, subjecting virtually any rule or 
enforcement action to a standard that few 
would be able to meet.

In its decision, the court implied, 
without stating, that the “compelling in-
terest” standard would not necessarily ap-
ply. A lower level of constitutional scru-
tiny  – whether a rule is rationally related 
to a legitimate purpose of the organiza-
tion – would set the bar much lower and 
might not be much diff erent from the 
“reasonable person” standard that guides, 
or should guide, community association 
rulemaking today.

It’s not as if boards have unfettered au-
thority to impose any restrictions they can 
manufacture; the courts have held consis-
tently that a community association’s rules 
and enforcement actions must be reason-
able. But will rules that pass the “reasonable 
person” standard today also pass the stan-
dard of constitutional scrutiny the courts 
will apply?

� at’s a question – one of many – the 
courts will have to resolve if this decision 
stands.

REBA’s 2010 president, Tom Moriarty currently 
co-chairs the association’s residential con-
veyancing committee and the practice of law 
committee. A partner with the Braintree � rm 
of Marcus Errico Emmer & Brooks, P.C., Tom 
can be reached at tmoriarty@meeb.com.

MORIARTY: Free speech and condo associations
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An Early Breakthrough
“Early on, we were the first in this market to conduct a direct mail 
campaign. We mailed a photo guide. In those days we used amateur 
photography, amateur writing, but it positively blew the market apart.”

The Importance of a Direct Mail Campaign
“Our strategy is to mail consistently to a well-targeted list. Over time, 
people get familiar with us – we make the brand impression. They may 
not be in the market now but in time, they contact us.”

Why the Warren Group?
“We value our partnership with The Warren Group. We’ve come to rely 
on them and they are always very supportive. We value the tools they 
provide. Their marketing lists, and statistics facilitate our campaigns. 
We need the full picture – total information. We get the pulse of the 
market from The Warren Group.”

“The key  
  is brand 
  positioning.”

Saul Cohen 
Saul Cohen is president and co-founder of Hammond 

Residential Real Estate, LLC – one of Greater Boston’s 

premier real estate brokerage firms.



REBAnews JANUARY 2012PAGE 10

� e MERS system is not a legal sys-
tem of record, and it is certainly not a 
replacement for the public land records. 
No interests in the mortgage loans are 
transferred by an entry on the MERS 
system – they are only tracked.

At closing, homebuyers agree to 
MERS’ role as the mortgagee of record. 
� ere is standard and unambiguous 
language on the fi rst few pages of their 
mortgage instrument, which discloses 
the naming and designation of MERS 
as the mortgagee, and the homeowner 
specifi cally agrees that MERS may act 
on behalf of the original lender and 
the lender’s successors and assigns (i.e., 
subsequent purchasers of the mortgage 
loan). As a result, there is no need for 
an assignment of the mortgage when 
servicing rights or ownership of the 
promissory note is transferred to other 
members using the MERS system. Be-
cause MERS remains the mortgagee 
holding the lien, there is no recordable 
transfer to record in land records. How-
ever, if MERS does assign its mortgage, 
that transfer is recorded (and applicable 
recording fees are paid) so that the pub-
lic records refl ect the name of the mort-
gagee of record succeeding MERS.

� e Massachusetts Land Court has 
twice reviewed the use of MERS with 
respect to registered land (May 1, 2000, 
revised Feb. 27, 2009). Guideline No. 
42 expressly states: “� e holder of the 
mortgage on the encumbrance sheet will 
be listed as Mortgage Electronic Regis-
tration Systems, Inc., without any refer-
ence to the institution for which MERS 
is holding the mortgage, whether the 
original mortgage or any subsequently 
fi led instrument aff ecting the mortgage 
makes reference to the party for whose 
benefi t MERS is holding the mortgage.”

MERS does not fund or service 
loans; it does not receive or store mort-
gage documents; it does not collect 
mortgage payments, and it does not de-
cide on modifi cation of loans or wheth-
er to foreclose on property. � e MERS 
system data is not to be used by MERS 
members to make these decisions – they 
should rely on their own systems and 
records. As of July 22, 2011, our mem-
bership rules do not permit foreclosures 
to be brought in the name of MERS 
and they require members to assign the 
mortgage out of MERS’ name before 

initiating any foreclosure actions.
How do our members execute these 

assignments? MERS appoints (by cor-
porate resolution) designated offi  cers of 
our member organizations, and grants 
them limited, prescribed authority to 
execute assignments and to take other 
such limited actions in MERS’ name 
as signing offi  cers. � is process is not 
“robo-signing,” and the use of signing 
offi  cers fully complies with all applica-
ble laws in Massachusetts. It is a rather 
common business practice.

Some have claimed that MERS 
makes it harder for homeowners to 
identify who owns their loan, but that 
simply is not true. � e county land re-
cords were intended to announce and 
preserve the security interest of the 
creditor – and MERS registration does 
not change that. MERS also makes the 
identity of a loan’s servicer available for 
free to homeowners. In addition, ser-
vicers and investors are required under 
federal laws to disclose certain chang-
es in servicing and note ownership to 
borrowers.

� e MERS system does not re-
place county registers of deeds; in fact, 
the MERS business model relies on 
the county recording system. MERS 
registration helps eliminate breaks in 
the chain of mortgage holders. Yes, the 
MERS model eliminates the need for 
assignments when transfers of owner-
ship or servicing rights are done be-
tween our members  – because these 
transfers are not statutory recordable 
events (remember, the lien has not been 
transferred from MERS). No busi-
ness expects to earn fees for work that 
is not done. Moreover, the elimina-
tion of recording fees and the infra-
structure costs associated with record-
ing unnecessary intervening assign-
ments (incurred by both lenders and 
counties) does lower the cost of home 
ownership.

Finally, it should be noted that 
MERS has been approved for the use in 
housing fi nance programs administered 
by the federal housing agencies (HUD, 
FHA and VA) and many state fi nance 
agencies, including the Massachusetts 
Housing Finance Agency.

Bill Beckmann is president and CEO of 
MERSCORP, Inc. and Mortgage Electronic 
Registration Systems, Inc.

MERS: Not a replacement 
for public records
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We all need REBA to prevail in its fight against the 
practice of law by non-lawyers. massachusetts 
attorneys Title Group is REBA’s principle ally in 
defraying the cost of that fight. 

“REBA has found in MassATG a long-term partner 
in our fight against the unauthorized practice of 
law. It is incumbent on every REBA member to do 
what they can to ensure that MassATG continues 
to provide REBA with a secure source of revenue 
for years to come.”  – reba PresidenT ed bloom

REBA needs your help today. You can help REBA by 
joining MassATG. Go to www.massatg.com to 
learn more about MassATG.

When you join MassATG you can help fund REBA’s 
struggle against the unauthorized practice of law 
without taking a single dollar from your own pocket.

MassATG has already donated more than $100,000 
to help defray REBA’s legal fees in REBA vs. NREIS 
now before the SJC.

Every real estate conveyancer should participate.

reba 
needs 
you!
HelP reba HelP you  
To Preserve and ProTecT  
your conveyancinG PracTice.
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BY RICHARD A. HOGAN

As loan delinquencies have risen over 
the last few years, servicers are increas-
ingly opting to bypass the foreclosure pro-
cess and liquidate properties more quickly 
through a short sale. Servicers do this to re-
duce their expenses and mitigate the high 
loss severity on liquidated loans. According 
to industry experts, the average real-estate 
owned properties (REOs) took 17 months 
to sell in the middle of 2011, compared to 
just under 12 months for short sales com-
pleted in that time. Servicers experienced 
a 70 percent loss rate on REOs sold in the 
middle of 2011, com-
pared to less than 
60 percent for short 
sales.

With the increase 
in short sales, hous-
ing experts agree that 
short sale fraud is on 
the rise. � e typi-
cal short sale fraud 
scheme involves a 
real estate agent who will rig sales at a low 
price and hide better off ers from the lender 
and the distressed homeowner. Once the 
short sale is consummated, the property 
is quickly fl ipped to a new buyer who has 
off ered more money for the property. Ac-
cording to Freddie Mac (the Federal Loan 
Home Mortgage Corporation), “by con-
cealing the higher off er, short sale fraud 
worsens losses to home sellers, Freddie 
Mac and taxpayers. It also throws another 
wrench into the housing recovery by un-
dermining the trust and transparency at 
the core of any real estate transaction.”

As a result of an increase in short sale 
fraud, Freddie Mac requires in loans they 
purchase that all of the parties involved in 
a short sale sign an affi  davit at the closing. 
� e purpose of the affi  davit is to prevent 
fraud by requiring the buyer, the seller, 
the real estate brokers, the escrow/closing 

agent, and any transaction facilitator to 
make various certifi cations (including that 
the short sale is an arm’s length transaction 
and that the buyer will not resell within 
120 days unless there are substantial im-
provements). � is affi  davit puts increased 
liability on settlement agents. 

� ere are three main issues that Fred-
die Mac’s affi  davit has posed for real estate 
attorneys:

� � e affi  davit requires an attorney to 
certify information that is not available 
to him or her, in particular whether the 
transaction is arm’s length. � e rela-
tionship between the buyer and seller 
may not be evident from the public re-
cord information or their identifi cation 
documents.

� � e affi  davit places a negligent mis-
representation standard on the settle-
ment agent. Unlike a “to the best of 
my knowledge” standard, a negligence 
standard requires the attorney to use 
the reasonable eff orts of an ordinary 
person to determine whether the trans-
action is arm’s length. Instead of laying 
out clearly what attorneys must do to 
release themselves from liability, the 
affi  davit places the settlement agent at 
risk of liability if fraud is discovered af-
ter signing the affi  davit.

� � e affi  davit requires the attorney to 
sign the transaction in a personal ca-
pacity as well as in a corporate capac-
ity. � us, if fraud is discovered, Freddie 
Mac or the servicer can go after the 
settlement agent’s personal property 
and monies in addition to going after 
the business entity.

Because of these concerns, many real 
estate attorneys have struggled with decid-
ing whether to sign such affi  davits.

Over the last few months the Na-
tional Association of Realtors® (NAR) 
and the American Land Title Association®

(ALTA) have been meeting with offi  cials 
from Freddie Mac to relay their concerns 
over the affi  davit. On Nov. 18, 2011, at the 
request of the NAR and ALTA, Freddie 
Mac amended its policy regarding its man-
datory short sale affi  davits. Servicers are 
required to implement the changes by Jan. 
1, 2012, but are encouraged to do so imme-
diately. Each servicer covered by the policy 
must update its forms to comply with the 
revised policy.

� e revisions clarify that statements 
made in the affi  davit are made to the best 
of each signatory’s knowledge and belief. 
� e addition of the knowledge standard 
signifi cantly reduces liability. � e revisions 
also ensure that each signatory is liable for 
his or her negligent or intentional misrep-
resentations, but not those of other signa-
tories to the affi  davit. No signatory is re-
sponsible for the certifi cation of any other 
signatory. � e changes also include guid-
ance with respect to the short sale affi  da-
vit, including the information that must be 
included in the affi  davit. Finally, although 
Freddie Mac is requiring all signatories to 
sign one affi  davit, the amended policy no 
longer allows the affi  davit to be an adden-
dum to the sales contract. 

In addition to the changes in the af-
fi davit, Freddie Mac has also provided 
additional guidance with respect to its 
short payoff  requirements. Specifi cally, 
Freddie Mac:

� Provides that short sale negotiation fees 
must not be deducted from the proceeds 
of the sale or charged to the borrower.

� Clarifi es that all amounts paid to any 
party in connection with the short 
payoff  transaction, including payments 
made to holders of other liens on the 
mortgaged premises, must be accurate-
ly refl ected on the HUD-1 Settlement 
Statement and the amount and recipi-
ent of the payments must be clearly 
identifi ed.

� Allows a borrower to receive a payment 
upon the sale of the mortgaged prem-
ises only if the payment is off ered by 
the servicer, approved by Freddie Mac, 
and refl ected on the HUD-1 Settle-
ment Statement.

While the new Freddie Mac short sale 
affi  davit is defi nitely preferable to the older 
one it is far from perfect. Real estate at-
torneys are encouraged to make sure they 
are signing an updated form and, if pre-
sented with an old form, are well-advised 
to request the servicer to update or al-
low amendments to the form before they 
sign, to avoid potential liability issues. It 
is also very important that real estate at-
torneys carefully explain the affi  davit to 
their client before the client executes 
the affi  davit.

Rich Hogan is the Legislative and Regulatory 
Counsel at CATIC, New England’s largest do-
mestic and only bar-related title insurance 
underwriter. He is a co-chair of the Legislative 
Committee and is a member of the National 
Affairs and Title Insurance Committee. He can 
be reached at rhogan@caticaccess.com or 
(860) 257-0606.

Freddie Mac relaxes short sale a�  davit requirements

Rich Hogan

Addition of knowledge standard significantly reduces liability
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Keeping an eye out for delinquencies can be 

difficult. Red Flag Alerts deliver the information 

you need in an actionable format.

Red Flag Alerts combine new tax lien filings with 

lis pendens and petition filings. They contain lis pendens and petition filings. They contain lis pendens

more detailed information than you get from 

other sources. Important things like owner-

occupancy status, property and owner address, 

an automated value model for the property in 

question and more.

Essential, timely Red Flag Alerts 
delivered to you automatically.

Be the first  
to know about  
delinquencies.  
Take immediate 
action.

More than 150,000 tax liens, lis pendens 
and petitions to foreclose have been filed  
in Massachusetts since 2009.
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