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Conveyancers face challenges
in the new decade

By Martin A. Loria and Joel A. Stein

Ibanez

As previously reported, the
case of U.S. Bank National As-
sociation, Trustee v. Ibanez, in-
validated a foreclosure where
the foreclosing entity did not
hold the mortgage of record at
the time of the first publication
pursuant to G.L.c. 244 §14. The
decision calls into question
REBA Title Standard No. 58,
entitled “Concerning Out of Or-
der Assignments.” The impact
of the decision on mortgage dis-
charges based on out of order
assignments is uncertain.

To date, there have been no
decisions on how to proceed
when a title is based on a fore-
closure that fails to comply with
the Ibanez decision. It is clear

that if the current owner has an
owner’s title insurance policy, the
company that issued the policy
would allow an agent to issue ti-
tle policies to proposed owners
and lenders. Otherwise, it is im-
portant to understand that tak-
ing title from a foreclosure which
violates Ibanez would, at best,
result in your purchaser being a
holder of the mortgage rather
than a holder of the fee interest.

One suggestion that [ heard
from a title insurance company
employee is to have an owner
who purchased from a foreclo-
sure that is invalid pursuant to
Ibanezrecord a Certificate of En-
try, which would allow their in-
terest as mortgagee to ripen af-
ter three years of uninterrupted
possession. Although it doesn’t
provide immediate relief and still
leaves open the question of the

From the President’s desk

By Thomas O. Moriarty

The Real Estate Bar Associa-
tion has been in existence for over
150 years. Over the decades,
REBA has sustained and care-
fully and incremental-

ing our goals and objectives.

In the last few years the practice
of real estate law in the common-
wealth has been beset by chal-
lenges well beyond those cyclical

market conditions. De-

ly expanded its mis-
sion, evolving into the
bar association for real
estate and transac-
tional lawyers in Mas-
sachusetts.

During REBA’s
150-year existence
the real estate indus-
try, like all industries,
has experienced pre-

spite the economic cli-
mate and the challenges
it has brought, the unde-
niable constant over the
years has been the asso-
ciation’s unwavering ded-
ication to its mission and
its members.

REBA, at any and every
given time in its history,
has set the standard for the
practice of real estate law

dictable periods of
growth and decline. These mar-
ket cycles have provided the as-
sociation and its members with
both significant opportunity for
professional development and
substantial challenges in meet-

and the foundation for its

growth and development in Mas-

sachusetts. REBA has wielded both

shield and sword in preserving the
integrity of that practice.

If any part of this message en-

Continued on page 19

validity of junior liens, it is the
only proactive suggestion that I
have heard to date.

Four unities

A concerned call from a fel-
low conveyancer resulted in my
revisiting the issue of the “four
unities.” In this instance, the
conveyancer has previously
prepared a deed from “A” and
“B,” as tenants in common, to
“A” and “B,” as joint tenants.

“A” had since died, and when
“B” went to sell the property, the
bank attorney required a pro-
bate for “A.” Despite the fact

Kristen A. Zampell of Regnante, Sterio & Oshorne received a pro bono
publico award from REBA 2009 President Steven M. Edwards at the
association’s annual meeting and conference in November. Zampell is
one of 40 REBA members participating in a volunteer program to
counsel homeowners threatened with foreclosure. REBA members
are also active in the Bankruptcy Court Volunteer Mediation Project.

Continued on page 16

Condominium tax changes repealed

Changes to the Massachusetts tax code in 2008
designed to close some loopholes for business
trusts inadvertently “reclassified” condominium
associations as corporations for tax purposes.

The effect of this — beginning with tax year
2009 — was to expose association reserves to a
“net worth” tax and increase the tax rate on oth-
er income. When the leadership of REBA’s Con-
dominium Law Committee became aware of this,
they sought out Department of Revenue legal staff
and others to rectify the situation. In a relatively
short period of time, attorneys were able to con-
vince the DOR and the Legislature to effectively
restore condominiums to their prior tax status.

Many REBA members represent condomini-
um associations in their affairs. In our view it
does not make sense to treat condominium as-
sociations as business trusts. They are not in
business to turn a profit, but simply to provide
services to their member unit owners. This leg-

islation is especially important to smaller con-
dominium associations, which typically do not
have legal and accounting professionals to pro-
vide guidance about tax filing and computation
requirements. In fact, many would otherwise
have no cause to file federal or state tax returns.

One caveat to the legislation applies to mixed-
use condominiums. Certain qualification tests
must be met in order to file a Form 1120-H
(which then allows the continued filing of a Mass.
Form 3M). One of those tests requires that at
least 85 percent of the square footage in the de-
velopment must be used for residential purpos-
es. If that threshold is not met, the association
may be required to file a Federal Form 1120
and a Mass. Form 355, and be subject to the
corporate tax rules in Massachusetts.

The legislation, St. 2009, c. 166, §§20, 25
and 46, is effective for taxable years beginning
on or after Jan. 1, 20009.

What’s in New consumer The impact of the
his i legislation for 2010 ~ Lobisser decision
this 1ssue... Page 4 Page 6
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Are lawyers subject to new consumer legislation?

By Edward J. Smith

The meltdown in
financial markets
has generally been
viewed as a conse-
quence of the de-
valuing of assets
held by institutions
that were invested
in derivatives and other sophisticated in-
struments traded on Wall Street.

The securitization of mortgages has
become a fact of life in the national mar-
ketplace of residential lending. Regula-
tors and legislators have set their sights
on measures that they hope will prevent

REBA’s eyes and ears on Beacon Hill,
Ed Smith has served as the association’s
legislative counsel for over 20 years. He
practices law in Boston, with a concen-
tration on transactional matters and civ-
il litigation. Ed can be reached by e-mail
at ejs@ejsmithrelaw.com.

a recurrence of similar financial disas-
ters. Another goal of these officials is to
establish greater protections for home
mortgage borrowers and other pur-
chasers of consumer financial products.
On Jan. 1, 2010, a new and improved
GFE/HUD is being rolled out for use by res-
idential lenders and settlement agents, and
lenders, title insurers and conveyancers
have been busy readying themselves.
Further, on Dec. 11, 2009, the U.S.
House of Representatives passed the Wall
Street Reform and Consumer Protection
Act. Authored by Rep. Barney Frank, the
legislation seeks to provide greater over-
sight of over-the-counter derivatives and
large interconnected financial firms that
are “too big to fail.” Other topics include
executive compensation, hedge funds
and SEC oversight — none of which can
be addressed adequately in this article.
According to the press release of Frank’s
Committee on Financial Services, the bill
also “outlaws many of the egregious in-
dustry practices that marked the subprime

lending boom, and it would ensure that
mortgage lenders make loans that bene-
fit the consumer.” The bill “would estab-
lish a simple standard for all home loans:
institutions must ensure that borrowers can
repay the loans they are sold.”

The Frank bill would create the Con-
sumer Financial Protection Agency, de-
voted to protecting consumers from “un-
fair and abusive financial products and
services.” Subject to its supervision would
be certain specified “financial activities,”
including “providing real estate settlement
services.” The title insurance industry suc-
ceeded in getting their business exempt-
ed from the term “financial activities.” Fur-
ther, REBA is working to insure a robust
exemption for transactional lawyers pro-
viding legal services to their clients.

After a series of floor amendments, there
is an exclusion for the practice of law, ex-
cept that an individual who “provides le-
gal advice or services related to prevent-
ing a foreclosure shall be subject to this
title unless such person provides foreclo-

sure prevention services in connection
with: (a) the preparation and filing of a
bankruptcy petition; or (b) court pro-
ceedings to avoid a foreclosure.”

Does that mean that an attorney repre-
senting a borrower in the negotiation of a
short sale or modification on behalf of the
borrower would be subject to the CFPA?
A lawyer should be able to assist a bor-
rower in those ways as well without hav-
ing to register with the new Federal agency.

Massachusetts attorneys are required
to maintain licensure with the Supreme
Judicial Court. An extensive body of reg-
ulation of attorneys protects consumers:
BBO registration; Code of Professional
Conduct for lawyers; errors and omis-
sion insurance coverage; BBO discipli-
nary function; and Clients’ Security
Board function.

REBA believes it unnecessary to in-
clude attorneys within the scope of the
regulation of the proposed federal
statute. The House legislation is now be-
fore the U.S. Senate.

CATIC

Access to Success®

As the RESPA Changes go into Effect

CATIC® Is INYour CORNER

Free SOFTWARE that is RESPA compliant
Extensive TRAINING on the changes via seminars, teleconferences and online

A MARKETING ASSISTANCE PROGRAM for your use with lenders and real estate agents
FAQs focused on your practice
EXPERT ASSISTANCE from CATIC attorneys and paralegals
ONLINE RESOURCES at CaticAccess.com

Since all of our transactions are closed and insured by attorney-agents,

YoUR SuccEss Is OurR SucceEss

www.CaticAccess.com
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By Paul F. Alphen

We expect our
athletes to be per-
fect. (This column
has nothing to do
with golfers, by the
way.) When Randy
Moss dropped a few
passes, the sports
pontificators and the talk show shut-ins
immediately became certain that Randy
was not trying hard enough. When Kevin
Garnett had a few less-than-spectacular-
games at the start of the season, the
same pontificators were certain that his
knee was not completely healed. Our he-

A frequent and welcome commentator
in the pages of REBA News, Paul Alphen
serves as treasurer of REBA and co-chair
of the long-term planning committee.
When not following local sports teams,
particularly his beloved B.C. Eagles, he
practices law in Westford with a concen-
tration in land use regulation. Paul can be
reached by email at paul@lawbas.com.

Hold on to the ball

roes become goats as soon as they fail
to meet our expectations of perfection.

The real world is different, however,
and unfortunately it would appear that
our collective expectations regarding the
quality of work in the business environ-
ment has declined over the past few
decades.

For example, when some mortgagees
decided to apply little or no effort toward
properly discharging mortgages after
some hardworking families had paid
them in full, REBA and our friends worked
with the Great and General Court, lead-
ing to the enactment of G.L.c.183, §55(g)
and the related statues that can be used
to correctly discharge mortgages.

Numerous REBA title standards have
been adopted over the years to fill the
gaps created by those who have failed
to perform up to the caliber of players
like Wes Welker. In my opinion, we hit
bottom about a year ago when con-
veyancers were pressured to look the
other way when lenders who had fore-
closed on property failed to obtain prop-
er powers of attorney or corporate votes

or other required documents from the
entity that held the mortgages.

Attorneys were asked to believe that
“Acme Bank National Association as
Trustee for the Registered Certificate
Holders of Blackacre Commercial Mort-
gage Funding I Corporation Mortgage
Pass-Through Certificates, Series 1997-
CI” was the same as “Acme Bank Na-
tional Association as Trustee for the Reg-
istered Certificate Holders of Blackacre
Commercial Mortgage Funding Il Cor-
poration Mortgage Pass-Through Cer-
tificates, Series 1997-C3.”

Perhaps the tide has shifted, however,
with the Land Court decision, (.S. Bank
v. Ibanez. REBA has had to temporarily
suspend Title Standard 58 pertaining to
Out of Order Recording of Mortgage Dis-
charges and Assignments.

It is our understanding that the deci-
sion will be appealed, but meanwhile it
has put quite a few titles in question with-
out any immediate answers. It also may
cause some introspection and cause us
to question the recent emphasis on ex-
pediency at the expense of quality.

Those who have experienced the thrill
of receiving a notice of a title claim or
the absolute joy of being cross-exam-
ined know that in the end the quality of
your work will be judged by the ultimate
“Monday morning quarterbacks.”

Your work will be judged by lawyers,
judges and/or juries who will apply the
highest standards. They will have the ben-
efit of looking back over time and judg-
ing you based upon your ability to follow
every law, every regulation, every prac-
tice standard and every rule of profes-
sional conduct with the utmost precision.

It is hard to say “no” to home buy-
ers and home sellers who have their
moving vans packed and their change
of address cards mailed. But that is ex-
actly what we have to do from time to
time, and that is why we get paid those
huge $550 fees to perform closings.
Professional football players may be
paid $8 million per year, and when
they drop the ball they are criticized by
fans and the sports media (and per-
haps their coaches). When we drop the
ball, there is much more at stake.

Need to clear
title of a

previously paid
off lien?
FasTrax TC can help!

First American’s FasTrax TC service specializes in clearing previously paid off liens
that are still showing on title. Our experienced Curative Team can assist you in
obtaining the appropriate document to clear ANY lien attached to real property
regardless as to whether the lien is held by a corporate entity, government office or
private individual.

Available nation wide on both residential and commercial property, FasTrax TC is a
no risk alternative to handling these problem files in-house. There are no upfront
fees and you are billed ONLY if we are successful in obtaining the appropriate
document to clear title.

For more information or to place an order please visit us at
http://fastraxtc.firstamsms.com, or call 800-842-8773 ext 5406.

First American SMS™
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“We are proud to celebrate 10 years of personally guaranteeing the

SAFETY & SECURITY

of our clients’ exchange funds.”
— E Moore McLaughlin, 1V, Esq., CPA, CES®

Top 10 reasons why exchanging with All States 1031 is the smart choice:

1. Exchangers have a higher reinvestment capital by deferring taxes
2. That means more money working for you and less for the IRS!
3. Build your wealth while buying and selling “like-kind” real estate
4. 1031 exchanges grease the wheels of the real estate industry
5. You're helping your realtor by selling....and buying
6. You're helping your bank or mortgage broker by replacing your debt
7. Your real estate attorney has more work
8. Thetitle and insurance companies have more work
9. The appraisers and inspectors have more work
10. By exchanging with All States 1031, you're helping the entire
real estate industry and stimulating the United States economy!

Visit us at www.AllStates1031.com/celebrate
or call us toll free at (877) 395-1031 and mention this
ad to save on your next 1031 exchange.

Visit www.AllStates1031.com
To Request a FREE Guide to 1031 Exchanges
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ven the most chaﬂenging
economic times are no match

for strength and s’ca]oili’cy.

* Since 1992, the Old Republic Title Insurance Group* (ORTIG) has
been the highest rated title insurance group in the nation

¢ Old Republic National Title Insurance Company has over 100 years
of experience

® The ORTIG’s parent company, Old Republic International Corporation
(ORI), is a diversified, multi-billion dollar insurance organization

* A $500 million single risk limit**

* %
*
* *

: OLD REPUBLIC TITLE INSURANCE GROUP

***

800.370.6466 ® oldrepublictitle.com/MA

*0Old Republic National Title Insurance Company
Mississippi Valley Title Insurance Company | American Guaranty Title Insurance Company

**Where permitted by state law and subject to underwriting approval.

Special permits are still
special — the impact of the

By Paul F. Alphen,
James M. Burgoyne
and Charles N.

Le Ray

On June 22,
2009, the Supreme
Judicial Court clari-
fied the meaning of
language in Section
9 of the Zoning Act,
G.L.c. 40A, con-
cerning the lapse of
special  permits.
That language pro-
vides that:

“Zoning ordi-
nances or by-laws
shall provide that a
special permit grant-
ed under this section
shall lapse within a
specified period of
time, not more than
two years, which
shall not include
such time required
to pursue or await
the determination of
an appeal referred to
in section seven-
teen, from the grant
thereof, if a substan-
tial use thereof has
not sooner commenced except for good
cause or, in the case of permit for con-
struction, if construction has not begun by
such date except for good cause.”

In Lobisser Building Corp. v. Planning
Board of Bellingham, 454 Mass. 123, 907
N.E.2d 1102 (2009), the SJC reversed a
decision of the Land Court holding that a
special permit for the construction of an
84-unit condominium project lapsed
when construction was suspended, ulti-
mately for approximately 18 years.

ALPHEN

BURGOYNE

Le RAY

Paul Alphen, Jim Burgoyne and
Charles Le Ray authored the joint REBA
/Abstract Club Amicus Curiae briefin the
Lobisser case. They are all members of
REBA’s Land Use and Zoning committee.
Alphen, who practices with the firm of
Balas, Alphen & Santos in Westford, can
be reached at paul@lawbas.com. Bur-
goyne is a director of the Worcester-based
firm of Fletcher, Tilton & Whipple and can
be contacted at jburgoyne@ftwlaw.com.
Le Ray is a founding partner of Brennan,
Dain Le Ray, Wiest, Torpy & Garner in
Boston. He can be reached at cler-
ay@bdlwtg.com.

[ obisser decision

In 1985, the Bellingham Planning Board
granted the original developer a special
permit, which limited the rate of build-out
to 21 units per year, that is, required at con-
struction to occur in at least four phases.

The Bellingham Zoning Bylaw provides
that special permits lapse after 12 months
unless substantial use thereof, or con-
struction, has begun, except for good
cause. Forty-one units were built by
1988, after which construction ceased.

In 2006, the condominium association
and a new developer, Lobisser Building
Corp, sought to modify the special permit
to build 21 units in Phase lll. The Belling-
ham Planning Board denied their request
on the ground that the special permit had
lapsed when construction ceased.

On appeal, the Land Court held that
the special permit had lapsed under
G.L.c. 40A, §9 and the Bellingham Zon-
ing Bylaw. The court held that the sub-
stantial use or construction test applied
to each phase of construction, not to the
overall special permit. The decision did
not make clear whether the court deter-
mined that substantial use or construc-
tion for all phases had to begin in the first
year, notwithstanding the special per-
mit’s prohibition against starting the sec-
ond or later phases in that year, or if the
test was to be applied to each of the four
phases in four successive years.

The defendant, Bellingham Planning
Board, was represented by Attorney Ja-
son R. Talerman and Lobisser Building
Corp. was represented by Thomas O.
Moriarty, president-elect of REBA. Three
amicus curiae briefs were filed in sup-
port of the plaintiffs, including one from
REBA and The Abstract Club, co-au-
thored by James M. Burgoyne and
Charles N. Le Ray, co-chairs of REBA’s
Land Use and Zoning Committee and
Paul F. Alphen, former chair of the Com-
mittee and past president of REBA.

Had the Land Court’s decision been
upheld, special permit granting author-
ities might have felt empowered to in-
terpret G.L.c. 40A, §9 as requiring that
construction of every phase of a multi-
phase project begin within two years, or
such shorter lapse period as might be
specified by the local zoning code. Ad-
ditionally, had the decision been allowed
to stand, it would have been difficult for
construction lenders or their counsel to
determine the period of validity of a
special permit in advance of full con-
struction, which could seriously (fur-
ther) chill the construction finance mar-

Continued on page 14
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Superior Court judge limits liability under G.L.c. 93, §70

By RobertT. Gill and Jennifer L. Markowski

GILL MARKOWSKI

In a recent Superior Court ruling aris-
ing from a title dispute, Mercuri v. New-
house, et al., MICV2005-04338 (Oct. 30,
2009), Judge Garry V. Inge addressed
two important issues affecting closing
attorneys: 1) a closing attorney’s legal
obligations when certifying title to the
buyer; and 2) a closing attorney’s po-
tential liability when giving advice to
non-clients.

With respect to the first issue, Inge nar-
rowly construed G.L.c. 93, §70 to hold
that a closing attorney’s only obligation
to the buyer is to render a title certifica-
tion to the mortgaged premises; the
statute does not impose a competency
standard. On the second issue, he per-
mitted the buyer’s legal malpractice

An associate at Peabody & Arnold in
Boston, Jen Markowski is a member of
the REBA Board of Directors. She con-
centrates in civil litigation as defense
counsel in professional liability claims,
coverage disputes and other matters.
She can be reached at jmarkows-
ki@peabodyarnold.com.

A partner at the firm, Bob Gill co-chairs
REBA’s Ethics Committee and con-
centrates his practice on a wide range
of complex civil litigation matters. Bob
can be contacted by e-mail at
rgill@peabodyarnold.com.

claim against the closing attorneys to
survive summary judgment as there was
evidence suggesting the closing attor-
neys had provided the buyer with advice
that could have created an implied at-
torney-client relationship.

The dispute

The buyer’s claims in Mercuri arose
from a post-closing dispute between the
buyer and the owner of an abutting pri-
vate way. Unbeknownst to the buyer or
the closing attorneys, the driveway for the
buyer’s property was located on the way.
Within days of the closing, the neighbors
were entangled in a contentious dispute.

Two years and $30,000 in legal fees lat-
er, the buyer filed suit against the closing
attorneys alleging the attorneys should
have discovered and alerted her to the
problem. The buyer claimed, among oth-
er things, that the attorneys committed
legal malpractice and improperly certi-
fied title under G.L.c. 93, §70.

She complained that the certification
certified only that she held “good and
sufficient record title to the mortgaged
premises” when it should have refer-
enced the adjacent private way on which
the driveway was located and/or con-
tained an exclusion exempting the pri-
vate way from the title search. The at-
torneys moved for summary judgment
on the basis that once they rendered the
title certification they fulfilled their obli-
gations under G.L.c. 93, §70. Further-
more, they argued the only duty they
owed was to their client — the lender.

The claim under G.L.c. 93, §70

With respect to the alleged statutory
violation, the buyer claimed the alleged
failure to properly address the private
way was a dereliction of the closing at-
torneys’ obligations under G.L.c. 93,
§70, which provides, in relevant part:

I;.title guaranty company

Stewart is here

At Stewart Title, we believe that property ownership can change
the world for the better. And we’ve been working hard for you
from contract to closing for over a century.

Stewart has built a solid reputation on its unmatched expertise
and mission to serve you better than anyone else. For every step
of the real estate transaction, Stewart is here.

Grounded in trust.

Boston Office
99 Summer Street Suite 1250 Boston MA 02110
(800) 628-2988 phone (617) 737-8241 fax

www.stewartma.com

“an attorney acting for or on behalf of
the mortgagee shall render a certifica-
tion of title to the mortgaged premises to
the mortgagor and to the mortgagee.”
(Emphasis supplied.)

Since on its face, the statute requires
only that certificate is rendered — not that
it is competently or correctly rendered —
the question for Inge was whether the
statute, absent an explicit requirement,
nonetheless imposed a competency stan-
dard on closing attorneys.

Inge, relying on two earlier Superior
Court decisions, declined to read into the
statute any additional requirements. He
held that the attorney’s only obligation
is to “render a certification of title to the
mortgaged premises.” His decision
comports with plain language of the
statute and is consistent with the gener-
al rule that a closing attorney’s only duty
is to his client — the lender.

The legal malpractice claim
Although Judge Inge found the clos-
ing attorneys had only limited obliga-
tions under G.L.c. 93, §70, he never-
theless left the door open for the buyer

to pursue a legal malpractice claim
against them because he found there
was evidence suggesting the closing at-
torneys had provided the buyer with le-
gal advice and, if a fact-finder were to
determine the attorneys had indeed pro-
vided advice, an implied attorney-client

relationship might have been created.
His decision on this point is contrary to
the usual rule that a closing attorney owes
a duty only to the lender and serves as a
reminder that advice — even casual ad-
vice — given outside the scope of the
closing can sometimes be the basis for

an implied attorney-client relationship.
The basic rule in Massachusetts is that
an attorney owes a duty only to his own
client. “Where there is no attorney/client re-
lationship there is no breach or dereliction
of duty and therefore no liability.” DeVaux
v. American Home Assurance Co., 387
Mass. 814, 817 (1983). Accordingly, courts
regularly dismiss claims by non-clients
against attorneys for lack of duty. See Lo-
gotheti v. Gordon, 414 Mass. 308, 312
(1993). This same rule has been applied in
the context of real estate closings. See Page
Continued on page 19

Peter de Jong

Branch Manager
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Reverse Mortgages
For Senior Homeowners

With a reverse mortgage' from Wells Fargo Home
Mortgage, the equity they’ve built in their home can
serve as a financial resource to help:

e Supplement their retirement income
e Remodel or repair their home

e Cover their health care expenses
e Reduce their credit card debt

Count on the expertise of the nation’s leading
originator of reverse mortgages.

1858 Centre Street - West Roxbury (Boston), MA 02132
617-363-4602 Phone - 800-349-9049 Fax
617-548-3737 Cell - 877-860-4136 Toll-free

peter.dejong@wellsfargo.com
www.wfhm.com/peter-dejong

1. Borrowers must be at least 62 years old. Call for more detailed program information.
Wells Fargo Home Mortgage is a division of Wells Fargo Bank, N.A. © 2009 Wells Fargo
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Tank Talk: underground storage tanks
in real estate transactions

By David P. Horowitz and Gary M. Roberts Most would agree that knowledge is
power and a picture is worth a thousand
words. The Massachusetts Department
of Environmental Protection entrée into
the management of underground stor-
age tanks makes these clichés all the

more important. Why?

Out of sight, out of mind

Disclosure of the presence of USTs is
standard practice during real estate
transactions. However, the compliance
status of active USTs is not typically dis-

HOROWITZ ROBERTS

The authors are among 190 seasoned professionals at Tighe & Bond, a civil en-
gineering firm with offices in Massachusetts and Connecticut.

David Horowitz is a degreed mechanical engineer, a registered professional en-
vironmental engineer and a certified safety professional. Certified by the Steel Tank
Institute to inspect aboveground storage tanks and by the International Code Coun-
cil for the installation and retrofitting of aboveground storage tanks, Horowitz has
19 years of applicable experience. His e-mail address is dphorowitz@tighebond.com.

Gary Roberts is a degreed environmental scientist and an American Petroleum
Institute 653 Certified Aboveground Storage Tank Inspector. Roberts is also certified
by the International Code Council for the installation and retrofitting of aboveground
Storage tanks. He has 10 years of field experience. Gary can be reached at gm-
roberts@tighebond.com.

closed. Third-party UST inspections will
offer a new insight into the compliance
status of storage vessels that are out of
sight and often out of mind.

What can real estate professionals do
to protect their clients from potential is-
sues associated with USTs? Investigate
the property’s historic fuel source. Look
for signs of abandoned pipes — there
may be an abandoned UST. Review the
state’s database and request copies of
the 3rd-party inspection results — ask
for the FP289 forms. Stop by City or
Town Hall — there may be UST records
available.

The rest of the story

In 1988, in an effort to protect the
source of drinking water for most Amer-
icans, the Environmental Protection
Agency promulgated regulations that re-
quired owner/operators of USTs to up-
grade or replace them. The EPA required
that USTs be upgraded to include over-
fill prevention, overspill protection, and
corrosion prevention.

The EPA allowed owner/operators of
USTs ten years to implement these up-

grades. By December 1998, many own-
er/operators had removed USTs and in-
stalled above-ground tanks (save for
commercial gasoline dealers). Howev-
er, the EPA estimates that there are still
610,000 active USTs in the U.S.

The Massachusetts UST program, ap-
proved by the EPA in 1995, that protects
the environment from leaking under-
ground chemical and petroleum prod-
uct storage tanks, was transferred from
the Department of Fire Services to the
DEP on July 1, 2009. In its Performance
Partnership Agreement with the EPA, the
DEP has committed over the next three
years to:

¢ assess the extent to which tanks are in
compliance with existing registration, de-
sign, testing and reporting requirements;

¢ identify and promulgate programmat-
ic changes needed to improve compli-
ance rates and streamline program im-
plementation;

¢ build the capacity within and outside
of DEP to implement the program; and
Continued on page 18
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By Kathleen M.
O’Donnell

At REBA’s Annu-
al Meeting and Con-
ference this past
November, Secre-
tary of Housing and
Economic Develop-
ment Gregory P.
Bialecki and State Permit Ombudsman
April Anderson Lamoureux reviewed the
Patrick administration’s efforts to en-
courage local land use planning. The
administration’s stated goals for such
planning are: economic development;
housing; open space protection; water
management; and energy management.
Among the provisions of the proposed
Land Use Partnership Act are amend-
ments to chapter 40A that would provide
certain benefits to communities that
adopt land use plans.

Two recent decisions of the Housing
Appeals Committee address the balanc-

Planning and Chapter 40B

ing act between the need for affordable
housing and local planning objectives as
expressed in a town’s master plan.

In 28 Clay Street Middleborough v.
Middleborough Zoning Board of Appeals
(HAC No. 08-06, Sept. 28, 2009), the
developer appealed the zoning board’s
denial of its application to build 250
mixed-income rental units on a 12.5
acre site in an area set aside by the town
for commercial development.

The question before the HAC was
whether the zoning board was correct in
finding that local concerns outweighed
the demonstrated need for affordable
housing. In its denial, the board said that
the project would interfere with the
town’s planned traffic improvements;
furthermore, that the project was incon-
sistent with the town’s long term plan-
ning for the site and its surroundings.

Over the years, the HAC has rendered
decisions addressing the weight given to
a community’s master plan. A properly
drafted and adopted municipal master

Kathleen O’Donnell is a REBA past president and the commonuwealth’s leading
expert on (.L.c.40B. She counsels municipalities on the purchase and sale of real
property and is a frequent lecturer on real estate issues. She can be reached by e-

mail at kodonnell@k-plaw.com.
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plan has provided some defense against
projects deemed inappropriate by a
town. In this decision, the HAC outlined
the evidence that a board must present
in order for the HAC to consider the mas-
ter plan as sufficient defense for a denial
of a comprehensive permit.

The HAC has established a three
pronged test: 1) the plan must be “bona
fide”; that is, properly adopted and still
viable; 2) the plan must promote af-
fordable housing; and 3) the plan must
have been implemented in the area pro-
posed for the project. Of particular in-
terest to the HAC is whether the plan,
once adopted, has actually been fol-
lowed by the town and has actually pro-
duced affordable housing. A “no” an-
swer to any of these questions will result
in the HAC’s refusal to consider the proj-
ect in the light of the municipality’s mas-
ter plan.

The HAC found that Middleborough
began working on a master plan in 1981
to address the expected growth from the
construction of Route 495. Commercial
zoning districts were created and condi-
tions established under special permits
were incorporated into later plan amend-
ments so that the plan remained a living
document. DHCD provided funds for the
preparation of a community develop-
ment plan and an affordable housing
plan. The board provided evidence of the
steps the town had taken to carry out the
plan’s objectives and the progress the
town had made to create opportunities
for affordable housing.

In the area of the proposed project, the
master plan called for commercial de-
velopment. The zoning code had been
amended to encourage such develop-
ment and permits and approvals had
been issued. The board demonstrated
that the construction of a residential proj-
ect in the middle of a partially construct-
ed commercial subdivision would defeat
the town’s 20-year effort to develop com-
mercial activity in this location. The HAC
upheld the board’s denial.

Local planning in Lunenburg was not
given the same deference in Hollis Hills
v. Lunenburg Zoning Board of Appeals
(HAC No. 07-13, Dec. 4, 2009). Lunen-
burg’s board submitted the town’s mas-
ter plan, its wastewater management plan
and a DHCD-approved affordable hous-
ing plan in support of its denial of an ap-
plication for a comprehensive permit to
construct 146 condominium units on ap-
proximately 33 acres of land.

Pulling out its three-pronged test, the
HAC found firstly that the town’s plans
were bona fide; that is, properly adopt-
ed and implemented; and secondly, that
the plans promoted the development of

affordable housing. Unfortunately, the
HAC decided that the town had failed
the third part of the test — that the plans
had actually been implemented in the
area where the project would be built.
A further problem was the fact that the
board could not show that the town’s af-
fordable housing plan had produced ac-
tual results, because the housing plan
had been approved just days before the
developer’s application was filed. One
site selected for affordable housing was

A properly drafted
and adopted
municipal master
plan has provided
some defense against
projects deemed
inappropriate

by a town.

instead permitted for a self storage fa-
cility, while another was developed for
market rate, not affordable, housing.

The board argued that the project
would undermine the objectives of its
wastewater management plan, but the
HAC found that while portions of the
planned sewer improvements were con-
structed, the construction in the area of
the project did not comply with the plan.
The sewer improvements requested by
the developer were determined by the
HAC to be consistent with the town’s
planned expansion of its sewer system.

In reviewing the plans submitted by
the board, the HAC found that the pro-
posed project was in line with the goals
expressed in these plans and would not
“undermine” or “infringe” on local con-
cerns. These local concerns did not, in
this case, outweigh the need for afford-
able housing.

These two decisions tell us that with
proper planning and implementation, a
community can take more control over
the placement of 40B projects and di-
rect development to those areas of the
town that are appropriate for such proj-
ects, i.e. near transportation, retail cen-
ters, etc. Clearly, master plans can help
a board — and the HAC — determine
whether local needs should be consid-
ered in the review of a project.
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A surge in suburban orders of notice

By Richard P. Howe Jr.

Since Labor Day,
the number of orders
of notice recorded
here at the Middle-
sex North Registry
of Deeds is up 83
percent from the
same time last year.
While periodic spikes in foreclosure ac-
tivity may be old news to some, the sta-
tistics from this fall present something
very different. The current increase is sub-
urban — not urban — based.

Like most other cities in the com-
monwealth, Lowell has been hit hard by
foreclosures during the past two years.
While the towns in this registry district
— Billerica, Carlisle, Chelmsford, Dra-
cut, Dunstable, Tewksbury, Tyngsbor-
ough, Westford and Wilmington — have
had their share of foreclosures, the bulk
of troubled properties have been in the
city. This might be changing.

During September, October and No-
vember 2009, the number of orders of
notice filed for property in the nine towns
in the Middlesex North District rose 121
percent from the same three months in
2008, while the order of notice record-
ings for the city of Lowell rose only 58
percent over the same period.

To better understand the recent surge
in suburban orders of notice, | scruti-
nized the properties involved in three
of the district’s towns and recorded my
observations.

From Sept. 1 to Nov. 30, there were
66 orders of notice recorded for proper-
ty in the towns of Billerica, Chelmsford
and Tewksbury. Of these orders of no-
tice, 22 were of mortgages that were
used to purchase the property (“pur-
chase mortgages”) and 44 were of mort-
gages that were obtained sometime af-

Dick Howe has served as register of
the Middlesex North District Registry of
Deeds since 1995. He frequently con-
tributes to REBA News with thoughtful
and analytical articles about the resi-
dential and commercial real estate mar-
kets in northern Middlesex County. Dick
can be contacted at Richard.howe
@sec.state.ma.

www.reba.net

ter the homeowner had purchased the
property (“refinanced mortgages”).

Of the 22 purchase mortgages that
had orders of notice recorded, six were
accompanied by second mortgages ob-
tained in tandem with the first mortgage
on the day the property was purchased.
For five of these six properties, the
amount of the first and the second mort-
gages combined constituted 100 per-
cent of the purchase price of the prop-
erty. Of the rest, nine mortgages
constituted between 90 and 99 percent
of the purchase price, while the remain-
ing seven constituted less than 90 per-
cent of the purchase price.

Except for a single mortgage from
1994, all of the rest were obtained in
connection with recent purchases, with
one from 2003, four from 2004, nine
from 2005, six from 2006 and one (thus
far) from 2007. Besides the six proper-
ties that had second mortgages obtained
at the time of purchase, five others had
subsequent “equity loans” averaging
§77,000 each.

The 44 refinanced mortgages that had
orders of notice recorded this fall paint
a more complex picture. The average
person in this category purchased the
home in 2000 for $244,000, financing
$200,000 at the time of purchase but
subsequently refinancing at least twice.

On average, the mortgage that re-
sulted in the order of notice being
recorded was in the amount of
$283,000 and was obtained in late
2005. So while the typical homeowner
in this situation only financed 78 per-
cent of the purchase price of the home,
the refinanced mortgage constituted
116 percent of the original purchase
price and represented a 42 percent in-
crease in the homeowner’s indebted-
ness. In addition, in 19 cases — nearly
half — the homeowner had obtained an
equity loan in the average amount of

$80,000 that was junior to the mortgage
associated with the order of notice.

Grouping these refinanced mortgages
by the purchase date of the property
presents a slightly different picture. In 14
of the 44 refinanced mortgages with or-
ders of notice from autumn 2009, the
homeowner purchased the property pri-
or to 2000. The average purchase price
of these homes was $122,666, while the
mortgage associated with the order of
notice (typically the sixth mortgage by
the homeowner on that property) was
for $240,679, an amount nearly double
the original purchase price of the prop-
erty. In addition, six homeowners also
had equity loans averaging $51,000 that
were junior to the problem mortgage.

In 10 of the 44 refinanced mortgages,
the homeowner purchased the proper-
ty sometime between the start of 2000
and the end of 2002 (the refinance boom
commenced around here in 2003, which
is why that year is a cutoff date in this
analysis). The average purchase price
of these homes was $265,490, while the
mortgage associated with the order of
notice (typically the fourth mortgage by
the homeowner on that property) was
for $323,072, an amount nearly 22 per-
cent higher than the original purchase
price of the property. In addition, five of
these 10 homeowners also had equity
loans averaging $101,000 that were jun-
jor to the problem mortgage.

In 20 of the 44 refinanced mortgages,
the homeowner purchased the proper-
ty in 2003 or thereafter. The average
purchase price of these homes was
$318,665, while the mortgage associ-
ated with the order of notice (this was
typically the third mortgage on the prop-
erty including the purchase mortgage
and any subsequent equity line) aver-
aged $292,828 — only 92 percent of the
original purchase price. In addition, eight
of these 20 homeowners had equity
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loans averaging $57,000 that were jun-
ior to the problem mortgage.

Aside from the 14 homeowners who
had purchased their properties prior to
2000 and then refinanced to extract cash
far in excess of the original purchase
price of the property thanks to rising
home values, these statistics defy sim-
ple stereotype. Only a fraction of those
whose difficulties arose from purchase
mortgages used 100-percent financing
to buy their homes. Several who refi-
nanced after purchasing their homes in
this decade and who are now in finan-
cial difficulty had already refinanced to
mortgages of less than the original pur-
chase price of the home.

In light of these circumstances, there
appears to be nothing reckless about the
actions of these homeowners; instead,
these looming suburban foreclosures
represent a new phase of the financial
crisis — one in which the cumulative ef-
fect of unemployment, underemploy-
ment and stagnant home values com-
bine to nudge individuals and families
firmly entrenched in the middle class
onto the roster of those who have lost
their homes to foreclosure.
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The Governor’s Council needs change

By Jason A. Panos

The Governor’s
Council (also known
as the Executive
Council) was formed
more than 240 years
ago as a true citizens’
body designed to pro-
tect the people of the
Massachusetts Bay Colony from the rule
of the King of England.

The body was later brought forward in
the Massachusetts Constitution, adopt-
ed in 1780. Currently, the Governor’s
Council membership is elected directly
by the citizens from each of eight dis-
tricts throughout the commonwealth. It
has the power, among other things, to
confirm the governor’s judicial appoint-
ments at every level.

On Jan. 9, 2009, Sen. Bruce Tarr, R-
Gloucester, and | co-authored and filed
legislation with the Legislature that, once

Jason Panos practices with the Andover office of Devine, Millimet & Branch and
has been a REBA member since 2001. His practice focuses on real estate, land use,
telecommunications, environmental issues and complex secured lending trans-
actions. He is running for Governor’s Council in the 39 communities comprising
the Fifth Governor’s Council District, which includes most of Essex County and
part of Middlesex County. He can be reached at jpanos@devinemillimet.com.

adopted, will dramatically change the
way by which we confirm judges at every
level. The legislation is designated Sen-
ate Bill No. 1457, commonly known as
the Governor’s Council Reform Act. Al-
ready, a bi-partisan group of legislators
have signed on as sponsors of the bill,
the text of which is accessible at www.
mass.gov/legis/billsrch.htm.

The bill will make the Governor’s Coun-
cil accountable to the citizens who elect
them through an open and transparent
process, ensuring the ability of each citizen
to have their voice heard. Specifically, it will:

® require open hearings subject to the
Commonwealth’s “Open Meeting
Law”;

¢ require the use of the Internet to make

available the same information the
council members use to confirm
judges; and

¢ require the council to file annual re-
ports to the governor and Legislature,
ensuring that all branches of govern-
ment function with accountability to
one another.

On Oct. 8, 2009, Sen. Tarr and I tes-
tified regarding the governor’s Council
Reform Act before the Joint Committee
on State Administration and Regulatory
Oversight, where the bill is currently be-
ing considered. Through this process,
you have a chance to play an important
role by contacting the members of this
legislative committee at (617) 722-1643
or (617) 722-2140.

Special permits are still special — the impact of the Lobisser decision

Continued from page 6

ket in Massachusetts.

The SJC found that the Land Court
had determined that the special permit
lapsed when one year passed and “sub-
stantial use ‘of the type that would pre-
serve development rights to phases Il
and [V under the special permit has not
commenced.””

No construction of roadways, com-
mon areas or infrastructure for the final
phases had commenced prior to the ex-
piration of the lapse period (or since!)
The SJC ruled that only the “com-
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mencement of substantial use or con-
struction,” not both, is necessary to
avoid a lapse. The SJC took pains to ex-
plain that the word “or” is disjunctive in
this context and either the commence-
ment of construction OR commence-
ment of substantial use of the special
permit, and not each phase of the proj-
ect, is all that is required to avoid a lapse.

However, the court distinguished be-
tween a lapse of a special permit by way
of the statute and expiration of rights un-
der a permit by condition, which the
board had power to limit but chose not
to. Seasoned practitioners sometimes
ask the permit granting authority to de-
fine in the decision the activities that
must be accomplished within a particu-
lar time period to avoid a lapse of the
special permit.

Previously, the leading case on the
subject was Bernstein v. Chief Building
Inspector of Falmouth, 52 Mass. App. Ct.
422 (2001), wherein the Appeals Court
held that despite an extended pause in
construction before commencement of
the fifth phase of a condominium proj-
ect pursuant to a special permit, “where
a developer anticipates completing work
in stages, has begun construction with-
in two years, and a ‘substantial use’ has
commenced, authority to complete the
project continues absent express lan-
guage to the contrary in the permit.”

In Bernstein, however, the developer
had constructed a septic system for the
delayed fifth building during the two-year
lapse period. Thus, Bernstein left unan-
swered the question of later phases for
which neither use or construction begins
within two years (or a shorter period

specified by local zoning) of the issuance
of a special permit.

In Lobisser, the SJC further refined the
standard created within the Bernstein
decision by concluding that “ ... nothing
in the statute suggests that substantial
use or construction for each phase of the
project had to begin within one year. In-
deed, reading the statute this way would
make no sense.”

Furthermore, the court stated that
“nothing in §9 indicates that each phase
of the project is subject to its own lapse
period. Once a special permit for a proj-
ect, phased or otherwise, has been ap-
proved, all that the statute requires is
that substantial use or construction com-
mence within the applicable lapse peri-
od, which cannot exceed two years.”

Perhaps the most powerful expression
by the court is found in the following
statement: “Here, where construction of
the project began within one year of spe-
cial permit approval and where the spe-
cial permit contains no time limit, there
is no basis to conclude that the special
permit has lapsed,” citing New Seabury
Corp. v. Board of Appeals of Mashpee,
28 Mass. App. Ct. 946, 948 (1990).

REBA and the Abstract Club argued
in their amicus brief that, “By requiring
developers to frontload the costs of in-
frastructure for future phases into the ini-
tial phase(s), such a rule will deter the
creation of large-scale, phased residen-
tial (or commercial) projects, thereby
encouraging smaller, discrete projects
that, in the aggregate, consume more
land and provide fewer opportunities for
affordable residential development.”

The brief also pointed out that this read-

ing of section 9 was unlikely to lead to the
“warehousing” of permits, as failure to
continue construction through to com-
pletion as continuously and expeditious-
ly as is reasonable would leave a project
subject to subsequent zoning changes un-
der Section 6 of the Zoning Act.

Typically, an application for a special
permit is only the first stop along the land
use permitting gauntlet. It is a logical first
stop because if the proposed use is not al-
lowed as a matter of right, it would be
wasteful to expend significant sums on en-
vironmental scientists, engineers, archi-
tects, attorneys and loan applications with-
out first having obtained permission to
bring the proposed use to the subject land.

Once the special permit is issued, an
project proponent often must seek an
Order of Conditions from the Conserva-
tion Commission; obtain site plan ap-
proval or definitive subdivision approval;
obtain necessary permits for road open-
ings; submit an Environmental Notifica-
tion Form to the Massachusetts Envi-
ronmental Policy Act Office; obtain
permits related to the provision of water
and sewer, which often requires signifi-
cant engineering by the applicant and
substantial review time by the Depart-
ment of Environmental Protection; sat-
isfy the requirement of the Natural Her-
itage and Endangered Species Program;
and submit the necessary documenta-
tion to a lender and complete applica-
ble borrowing requirements.

Having to work toward completion of
these processes and to begin construc-
tion of all project phases within two years
would have been the death knell for larg-
er phased projects.
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Fair cash value in connection with real estate auctions,
bulk sales and real estate tax abatements

By Saul J. Feldman

The most com-
mon reason to file
and obtain a tax
abatement is that
the local board of as-
sessors has put an
assessed value on
the property that ex-
ceeds the fair cash value of the property.

The issue is: What is the fair cash val-
ue of the property?

It seems clear to me that an arm’s-
length auction of condominium units in
a condo community to buyers estab-
lishes the fair cash value for each unit,
whether sold at or after the auction.

Assessors often refuse to accept that
an auction is a valid way to establish fair
cash value. They generally think of an
auction as a “fire sale” of condominium
units. In fact, | believe that an auction can
be a good determination of the market.

The method used in assessing condo
units that a developer is trying to sell is
the comparable sales method. An auction
meets each of the requirements of this
method. Each unit is similar to the other
units with adjustments for size, location
and number of rooms. Auctions are ac-
tual sales, not just opinions of value.

Many boards of assessors have in the
past refused to consider foreclosures as
having any significant bearing on es-
tablishing fair cash value.

However, an auction of many units in
a condominium is different than a fore-
closure sale of a single condo unit. For
example, in a 20-unit condominium
complex, the sale by auction of 10 of the
units to 10 different and unrelated buy-
ers certainly establishes the value of the
sold and unsold units.

In a case before the Appellate Tax
Board, the ATB stated:

“Fair cash value means fair market
value, which is defined as the price at
which a willing seller and buyer will agree
if both of them are fully informed and
under no compulsion.” Boston Gas Co.
U. Assessors of Boston, 334 Mass. 549,
566 (1956).

A member of REBA for over 40 years,
Saul Feldman has extensive experience
in title and land use matters as well as
representing commercial and residential
property owners with regard to proper-
ty tax abatements at the Appellate Tax
Board. Saul practices with Feldman &
Feldman in Boston and can be reached
by e-mail at mail@feldmanrelaw.com.

The ATB and our courts interpret com-
pulsion very narrowly. Compulsion has
been defined as “duress, fraud or im-
perative need for immediate cash at a
cost that would preclude a free market.”
Epstein v. Boston Housing Authority,
317 Mass. 297, 300 (1944). While there
is compulsion in a foreclosure, I opine
that in an auction of multiple condo-
minium units, there is no compulsion.

Rather than sell one unit per month for
many months, the developer has decid-
ed to use an auction to market all of the
units at the same time and move on. For
example, we did all of the legal work for
an auction at the end of 2008. Approx-
imately one-third of the units sold at the
auction. The master deed was recorded
in January 2009. We closed all of the
units in 2009, both those that we put un-
der agreement at the auction and those
that we put under agreement after the
auction. Clearly, the auction determined
the value of all of the units.

The “tax date” in Massachusetts for fis-
cal 2010 (that is, July 1, 2009, to June
30, 2010) is Jan. 1, 2009. Assessors
must determine fair cash value as of that
date. In the event that an auction was held
in 2008 and 10 of the 20 condominium
units in a building were sold at that auc-
tion, it seems to me that the auction in
fact determines the fair cash value of all

20) units as of Jan. 1, 20009.

An auction is a very efficient way of de-
termining market value. It brings the en-
tire market together at the same time and
in the same room. Some people argue
that by its very nature the auction caus-
es people to bid below market. Others ar-
gue that the excitement of an auction
causes people to over-pay. | submit that
the bidding process at an auction pro-
duces the fair cash value of the property.

I am not going to discuss in detail
whether a bulk sale of condominium

©iStockphoto.com/Alex Slobodkin

units is as good evidence of fair market
value as an auction of units to multiple
buyers. | believe that a bulk sale of con-
do units between a willing seller and a
willing buyer is also very good evidence
of value. Bulk sales usually are between
sophisticated real estate buyers and sell-
ers, unlike auctions where the buyers
could be novices. For that reason, I be-
lieve that a bulk sale of condominium
units is likely to produce the fair cash
value of the property as often as the bid-
ding process at an auction.
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that this scenario is frequently utilized to
transfer title from two people as tenants
in common to themselves as joint ten-
ants or tenants by the entirety, at least
one title insurance company insists that
this grant violates the “four unities” of a
joint tenancy.

The essence of joint tenancy is that
two or more persons take and hold the
title as if together they constitute one fic-
titious person. The company argues that
this violates the principle that you can-
not convey title to yourself and further
violates G.L.c. 4 §6, clause 4th. Al-
though their view is in the minority;, it rep-
resents an issue that should be consid-
ered when preparing a deed between
related parties.

Short sale letters

The recent economic downturn and
consequent foreclosure crises have cre-
ated new issues affecting the closing
process, some of which are potentially
title-related.

We have seen the proliferation of
“short sales” throughout Massachusetts.
This form of loan payoff occurs when the
outstanding loan balance of the seller’s
first (and possibly second) mortgage ex-
ceeds the proposed sales price.

After protracted negotiations with the
lender, the seller may come to terms with

Marty Loria, a
REBA past presi-
dent, practices with
the firm of Adelson,
Loria & Weitzman in
Boston’s Back Bay.
His practice in-
cludes commercial
real estate acquisi-
tion, individual,
business and lender representation in
commercial and residential financing, as
well as expert witness consultation. Mar-
ty can be contacted by e-mail at mlo-
ria@alwfirm.com.

Joel Stein co-
chairs REBA'’s title
insurance and na-
tional affairs com-
mittee and is a fre-
quent speaker and
authoron regulatory
matters relating to
real estate transac-
tions. A former pres-
ident of the association, he received the
association’s highest honor, the Richard
B. Johnson Award, in 2007. Stein, who
practices in Norwell, can be reached at
Joel@steintitle. com.

The recent economic downturn and

consequent foreclosure crises have created

new issues affecting the closing process,

some of which are potentially title-related.

the mortgagee/servicer who, as a con-
dition of releasing the lien and allowing
the transaction to proceed, agrees to
take less than the full outstanding loan
balance, subject to various underwriting
conditions. These transactions may take
a few months to finalize and the poten-
tial buyer may or may not be able to wait
out the process, including payment of
additional fees to extend the loan com-
mitment. When the seller’s lender does
agree to terms, a payoff letter is issued
containing numerous conditions.

The conveyancer representing the
buyer’s lender (or buyer, if a cash trans-
action) must exercise all due diligence
and caution in reviewing the terms of the
payoff letter. Unlike the standard loan
payoff letter in a normal transaction, a
short sale payoff letter has conditions al-
lowing the lender to revoke its payoff.

Most common among these provi-
sions is what is known as a “lookback”
provision: essentially, that the lender has
received the payoff tendered by the con-
veyancing attorney and may subse-
quently refuse to issue a discharge if the
property is re-conveyed within 30 days
of the closing or another arbitrary date.
In addition, this provision allows the
lender to withdraw if it suspects fraud by
any of the parties.

The issue the conveyancer has, of
course, is that he or she has no control
over the transaction once the loan clos-
es. In the event that the new buy-
er/borrower transfers the property to a
third party for additional consideration,
or even the same consideration, the orig-
inal seller’'s mortgagee may determine
that the entire transaction was fraudu-
lent. This leaves the conveyancer in the
unenviable position of having closed,
recorded, released finds and written a ti-
tle insurance policy — and having no re-
course against anyone. The seller is long
gone, the borrower/perpetrator is gone
and the title insurer is exposed.

The issue that we are faced with is
whether or not the conveyancing attor-
ney will have any control over the situ-
ation or simply refuse to close the loan.
Certainly, one can attempt to verify the
trustworthiness and veracity of his or her

buyer/borrower, but, as we all know, this
may not amount to very much.

An attempt can also be made with the
seller’s lender to delete the offensive lan-
guage from the payoff letter. This may
also be met with limited success. These
transactions should not be closed unless
the title insurer has agreed to the terms
of the short sale letter so that they can
fully evaluate the risk.

One remedial provision is to insert a
restriction in the deed from the seller to
the buyer prohibiting any transfers with-
in the period of time for which the sell-
er’s lender has a review period. At least
this should insure that there are no le-
gitimate lender financed record transfers
within the period of time when the lender
may look at the title on their own. With
the simplicity of online access, the sell-
er’s lender certainly may look at title pri-
or to issuing the discharge.

In addition to the frequently encoun-
tered “lookback” provision, the con-
veyancer may also find requirements
that the HUD must be pre-approved
within a certain period of time and that
additional loan documents may need to
be executed by the seller for the amount
of debt reduced at closing but to be paid
later. The instructions of the lender must
be followed exactly, as noncompliance
with any of the terms will constitute
grounds for their refusal to accept a pay-
off and issue a subsequent discharge.

Homesteads

In light of the various U.S. Bankrupt-
cy Court and Massachusetts Land Court
decisions affecting foreclosures, the is-
sue of unreleased homesteads is be-
coming paramount.

The situation arises where the mort-
gador, subsequent to acquiring title and
prior to a refinance, declares a home-
stead. Frequently, the subsequent mort-
gage contains the automatic release.
Various national lenders often add the
marital status to the granting language
on the first page. Consequently, there
may be a homestead filed by the sole
property owner followed by a mortgage
which says “a married person”. If the
conveyancer who closes the refinance

does not obtain the signature of the non
debtor spouse, this person may have a
homestead right in the property.

The issue arises when the mortgage
is foreclosed and, of course, there is no
release of the homestead. If there were
a subsequent or a second or third trans-
fer involved, the issue would not be ap-
parent, as the premises would presum-
ably not be occupied by the original non
debtor spouse. However, when title de-
rives from the foreclosing lender, one has
no knowledge as to whether the proper-
ty is occupied or not, as often the bidder
at the auction cannot enter. Conse-
quently, the conveyancer should con-
sider obtaining affidavits from the fore-
closing attorney to the effect that at the
time of the auction, the premises were
vacant, in as much as the abandonment
of the property would terminate the
homestead rights of the non-debtor
spouse.

Natick municipal lien certificates
REBA has been contacted by several
conveyancers who expressed concern
that they were being charged $365 by
the town of Natick for a residential con-
dominium municipal lien certificate. The
condominiums in question, Nouvelle at
Natick and 79 East Central Street, were
created through the combining of sev-
eral previously separately assessed
parcels. The town counsel has refer-
enced G.L.c. 40 §22F, entitled “License
Fees, Service Charges; Acceptance of
Action” which, in part, reads as follows:
“Any municipal board of officer em-
powered to issue a license, permit, cer-
tificate, or to render a service or perform
work for a person or class of persons,
may, from time to time, fix reasonable
fees for all such licenses, permits, or cer-
tificates issued pursuant to statues or
regulations wherein the entire proceeds
of the fee remain with such issuing city
or town, and may fix reasonable charges
to be paid for any services rendered or
work performed by the city or town or
any department thereof, for any person
or class of persons; provided, however,
that in the case of a board or officer ap-
pointed by an elected board, the fixing
of such fee shall be subject to the review
and approval of such elected board.”
The question remains as to whether a
charge of $365 for a municipal lien cer-
tificate is “reasonable.” Certainly, a sub-
stantial amount of work is involved to
create the first municipal lien certificate
for a newly developed condominium,
which may be the result of combining
several different parcels.
In the case of Nouvelle at Natick, the
condominium is a portion of the Natick
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Mall. However, there are 215 units in the
residential condominium. A charge of
$365 for the first municipal lien certifi-
cate to issue for each unit would result
in a total charge of $78,475.
Conveyancers should also make their
lenders aware of this situation. A $365
charge for a municipal lien certificate
that is not disclosed on the GFE will al-
most certainly result in a problem at the
closing table.

RESPA

There exists a great deal of concern in
the conveyancing community regarding
cost reflected in Line 1101 of the new
HUD-1. As I am writing this in Decem-
ber, there is some uncertainty as to how

loan originators will treat the bundled fee
amount that must be provided to them
by attorneys.

Some conveyancers have expressed
concern that a typical charge for ob-
taining a mortgage discharge (in the
case of a refinance) that is not included
in the set bank fee will fall by the way-
side. The fee that the attorney provides
to the loan originator must include an
estimate of typical fees the attorney in-
curs when doing a refinance or a sale.

The plot plan is also a charge that will
also be included in Line 1101 costs. Most
lenders and title insurers no longer re-
quire plot plans. You will need to talk to
the title insurance company to see what
it requires in the case of issuing an en-
hanced owner’s policy.

Concerning recording fees, a regis-
tered/recorded transaction will probably
result in a violation in the tolerance, while
recording a deed and two mortgages on
both the recorded and registered side will
result in $475 in additional fees. Al-
though tax stamps are typically not an
issue, as they are seller paid, an inter-
family transaction as part of a refinance
might cause a problem if consideration
is to be shown on the deed, or even if a
recording fee for a new deed is incurred.

A new GFE can be issued if there has
been a change of circumstance, although
| am not certain if that phrase has been
truly defined. Also be aware that the new
Truth-In-Lending Rules exist alongside
the new RESPA Rules. Therefore, if there
is a one-eighth-point change in the APR,

anew Truth-In-Lending Statement will be
required. This is a totally different issue
from whether a new GFE is required.

Finally, if there is a violation of the tol-
erance provisions, the lender has 30
days to make payment to the borrower.
At that point, a new HUD-1 needs to be
prepared and a credit to the borrower
needs to be shown on the HUD-1. 1t is
uncertain now as to whether a separate
closing will need to take place, or
whether the lender will simply have a
new HUD-1 mailed to the borrower.

There is much that could be said about
the new RESPA Rules; however, at this
point it is best to see how everything
plays out in the next few months. Look
for REBA to have a seminar on the new
rules at our main meeting.
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Tank Talk: underground storage tanks in real estate transactions
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¢ implement the program.

Prior to the DEP inheriting the UST
Program, the DFS had implemented a
3rd-party UST Inspection Program with
the goal of inspecting every UST in the
commonwealth by Aug. 7, 2010, and
every three years thereafter.

The DFS modified the Fire Prevention
Regulations to require that 3rd-party in-
spectors be registered professional en-
gineers, licensed site professionals or
others independently approved by the
Fire Marshal. These measures were en-
acted to meet the requirements of the
Underground Storage Tank Compliance
Act that was part of the 2005 Federal
Energy Policy Act.

The EPA estimates that there are over
10,700 active USTs in the common-
wealth. The vast majority of these USTs
are used to store gasoline and diesel fuel
at commercial gas stations. However,
many of the USTs store fuel oil for facil-

ity heating, fleet fueling and standby
generator usage. There are 142 ap-
proved 3rd-party UST inspectors. On
average, each inspector will need to in-
spect over 75 USTs in order to meet the
August 2010 deadline.

Knowledge is power

The DEP maintains an online database
that lists USTs that have been registered
with the local fire departments and Fire
Marshal’s Office. The database is avail-
able at http://db.state.ma.us/dep/ust/
ustQueryPage.asp.

Inspection results for over 65 tanks in-
spected in 2009 indicate that the infor-
mation included in the database is rarely
accurate. Query results often include
USTs that have been previously removed
or closed. In some instances, active USTs
with current local permits or registrations
do not appear in the database.

A picture ‘would be’ worth
a thousand words
Third-party UST inspectors are not

able to observe USTs as part of their in-
spections (the tanks are buried under-
ground). Therefore, inspectors are
tasked with piecing together operating
information about the USTs from vari-
ous sources. These sources include:

® design drawings or as-built drawings,
available occasionally for installations at
municipal and institutional facilities;

e (UST monitoring systems — fuel man-
agement and leak detection systems are
typical appurtenances for USTs;

¢ installation pictures, which are rarely
available;

e UST inventory records, which are re-
quired but often not present;

® release reporting and investigation
documentation, which are relevant only
if a spill has been identified and proper-
ly addressed;

e observation of spill buckets, which are
often neglected and filled with water, oil
or debris; and

e observation of overfill prevention de-
vices, which are often missing or inap-
propriately installed or designed.

Considerations

The 3rd-Party Inspection Program does
not apply to those USTs that are consid-
ered “consumptive use.” Consumptive-
use tanks store fuel oil used exclusively
for heating and hot water on the premis-
es. Therefore, inspection results may not
be available for all USTs. USTs at resi-
dential sites will surely not have an in-
spection history:.

The mere presence of USTs represents
a depreciating influence on real estate
values due to the perceived source of
potential contamination. However, al-
ternatives often represent significant
challenges. Conversion to natural gas-
fired heating systems may not be an op-
tion due to the lack of a suitable gas sup-
ply. Conversion to an aboveground
storage system may not be practical due
to aesthetic issues, space constraints or
local regulations/bylaws.

REBA Members:

Attract new
business, without
leaving your office!
With Legal Matters® client
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dures it should be this: No single devel-
opment has the force to dislodge this or-
ganization from its foundation or to
cause its retreat from the field.

Longevity is not, however, an end in
itself. Our collective goals must drive our
efforts and guide our hands. REBA pro-
vides its members with an unmatched
opportunity for legal education and pro-
fessional development. Our bi-annual
meetings, special events and weekly e-
news updates keep members abreast of
developments in the industry and in the
profession. REBA’s many committees,
chaired by some of the most well-known
and well-respected practitioners in their
fields give our members opportunities
to exchange ideas with like-minded pro-
fessionals who share a desire to reach
their highest potential.

The REBA Handbook of Standards
and Forms ensures that our members
possess the practical direction and guid-
ance they need to address real world is-
sues in the practice of real estate law.

Tom Moriarty is a partner and chair of
the litigation department at Marcus, Erri-
co, Emmer & Brooks in Braintree. He fo-
cuses his practice on real property with
an emphasis on community associa-
tions. Tom is co-chair of the REBA Liti-
gation Committee and REBA’s designee
to the Joint Bar Committee on Judicial
Nominations. He can be reached at (617)
843-5000, ext. 137, or by e-mail at tmori-
arty@meeb.com.

From the President’s desk

In addition, our voice is one of the most
respected on Beacon Hill. REBA Leg-
islative Counsel Ed Smith, who has
served REBA for more than 20 years, is
a fixture at the State House. Our mem-
bers are heard not only through the leg-
islation that REBA introduces, but also
through our vigilance in tracking and di-
gesting thousands of bills filed in every
legislative session. Furthermore, the de-
velopment of vibrant regional affiliates
affords REBA an opportunity for out-
reach and strong grassroots support for
our legislative initiatives.

It goes without saying that REBA has
been and will continue to be a champion
in the fight against the unauthorized prac-
tice of law in Massachusetts. Today our
litigation against NREIS is pending in the
1st U.S. Circuit Court of Appeals. REBA
is committed to protecting consumers by
preserving the critical role of the attorney
in the conveyancing process.

The Massachusetts Bar Association
and the Boston Bar Association have
both joined that commitment, lending
their weight and support to our effort by
agreeing to file amicus briefs in the
NREIS case. REBA’s effort in this regard
continues beyond the lawsuit by edu-
cating our members and all real estate
practitioners of the risks associated with
witness-only closings.

Ultimately the fight against the unau-
thorized practice of law will not be won
or lost in a single case. Protecting the
consumer by preserving the role of the
lawyer in the closing process requires

constant vigilance, and REBA remains
committed to that endeavor.

At REBA, we rely on our loyal mem-
bers to provide the intellectual and fi-
nancial ability to meet our charge. If you
are an active, dues-paying member |
thank you for your support and encour-
age your continued participation. Mem-
ber attendance at the bi-annual meet-
ings, committee meetings and special
events gives REBA its vitality.

Of course, the financial support of our
members is critical to our mission.
Without your financial support, REBA
could not deliver member services,
maintain its presence on Beacon Hill or
fight the unauthorized practice of law.
Support REBA'’s efforts by renewing
your membership in 2010 and by en-
couraging your colleagues to do like-
wise. If you know a real estate practi-
tioner who is not a member of REBA,
ask him or her to join.

In addition, by supporting REBA’s
affinity partners, you increase the value
of their relationship with REBA and help
secure their continuing support for the
organization and its mission. REBA’s
affinity relationship with First Indemnity
Insurance Group affords you the oppor-
tunity to obtain a professional liability
policy uniquely tailored to the needs of
the real estate and transactional bar at
very competitive rates.

In 2009, REBA affinity partner Mas-
sachusetts Attorneys Title Group do-
nated $40,000 to support our fight
against the unauthorized practice of law.

When you join MassATG and support
REBA’s other affinity partners, you sup-
port REBA.

At no time in REBA’s history have we
been better positioned to shape the fu-
ture of the practice of real estate law in
a real and lasting way. As with most
great undertakings, we have assumed
certain risks and incurred substantial
costs. | believe these risks and costs
were inevitable, as the alternative — in-
action — can never be accepted.

As areal estate practitioner in Massa-
chusetts you are part of a culture of ex-
cellence. You practice in a jurisdiction
with the highest professional and ethi-
cal standards, a jurisdiction that has con-
sistently placed the interests of the pub-
lic above the interests of competing
commercial enterprises that would com-
promise those protections for perceived
efficiencies and dubious economies of
scale.

REBA welcomes the responsibility and
burden of developing and preserving the
highest standards of professionalism in
the practice of law. We have met that
goal in good times and in bad by re-
maining true to our mission, educating
and serving our members and, most re-
cently, recognizing and confronting
head-on those aligned forces that threat-
en these standards.

We have been doing that job for over
150 years. With your continuing support
and the support of our many dedicated
members, there is no reason 2010
should be any different.

Superior Court judge limits liability under G.L.c. 93, 870

Continued from page 7
v. Frazier, 388 Mass. 55, 62 (1983).

In Mercuri, the closing attorneys re-
lied upon this basic rule and argued
that they had no duty to the buyer, as
there was no attorney-client relation-
ship. In support of their position, they
noted that the buyer had signed the
G.L.c. 184, §17B form acknowledging
that the closing attorney represented
only the lender.

Although the buyer did not dispute that

the attorneys were the lender’s attor-
neys, she argued that they acted as her
attorney, too. She presented evidence
that she hired the attorneys to represent
her during the negotiation of the pur-
chase and sale agreement and that at
various times leading up to the closing,
the attorneys had assured her that she
owned the land at issue.

She also presented evidence suggest-
ing that even after moving into the house,
she had ongoing communications with

one or both of the closing attorneys about
the abutting private way. On this record,
Inge determined that there was an issue
of fact regarding the existence of an im-
plied attorney-client relationship, which
precluded summary judgment from en-
tering for either party.

Conclusion

Although Judge Inge’s decision pro-
vides a clear (and narrow) interpreta-
tion of G.L.c. 93, §70’s requirements,

it also serves as a cautionary tale about
giving casual advice or making repre-
sentations to a non-client in connection
with a real estate transaction. This is
particularly true when the advice is be-
yond the scope of what would normal-
ly occur during the closing, i.e., nego-
tiating terms of the sale or making
representations about the property.
Such advice can result in an unintend-
ed attorney-client relationship with un-
intended consequences.
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