
New England School of Law
Professor Mark Bobrowski and
retired Appeals Court Judge
Kenneth Laurence have joined
the panel of neutral mediators
of REBA Dispute Resolution,
an affiliate of the Real Estate
Bar Association.

About Bobrowski
Bobrowski has been a pro-

fessor at the New England
School of law since 1986,
where he teaches land-use
law, real property and admin-
istrative law. He is also a prin-
cipal at Blatman, Bobrowski
& Mead in Concord.

He is the author of the
Handbook of Massachusetts
Land Use and Planning Law,
now in its second edition. The
handbook is frequently cited
by the courts of the com-
monwealth in their reported
decisions regarding land use
matters. Bobrowski has also
written numerous articles on
topics ranging from afford-
able housing to protection of
the scenic landscape.

Bobrowski’s teaching and
practice have focused his ex-
pertise to all aspects of zon-
ing, subdivision control and
affordable housing. He is fre-
quently engaged by munici-
palities to assist with large
projects, particularly those re-
quiring complicated zoning
changes or development
agreements. He has served as
a mediator with the Massa-
chusetts Office of Dispute

Resolution in Chapter 40B af-
fordable housing appeals to
the Housing Appeals Com-
mittee, litigated dozens of
land use cases before the
Land Court and Superior
Court, and argued many
times at the appellate level.

“Professor Bobrowski has
an encyclopedic knowledge
of land use law,” said Rudolph
Kass, a member of REBA/DR
Board of Directors. “He will be
a tremendous resource for us,
particularly in the area of
Chapter 40B litigation.”

Bobrowski has written zon-
ing ordinances and by-laws
for nearly 100 of the com-
monwealth’s cities and towns,
and is a regular speaker at the
conferences of the City Solic-
itor and Town Counsel Asso-
ciation of Massachusetts,
Massachusetts Municipal As-
sociation, Massachusetts
Continuing Legal Education
Program and Massachusetts
Building Commissioners As-
sociation, among others.

He served on former Gov.
Mitt Romney’s Task Force for
Affordable Housing and now
serves on Gov. Deval L.
Patrick’s Zoning Task Force,
charged with reforming the
Zoning Act.

About Laurence
Laurence served as an Ap-

peals Court judge from 1990
until 2007. Prior to his ap-
pointment to the bench, he
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The Real Estate Bar Associa-
tion’s new professional liability
coverage is attracting attention.

If you are a sole practitioner
or in a firm of up to nine lawyers,
meet with our representatives,
complete an application and
obtain a premium quotation be-
fore you renew your present
coverage.

REBA’s professional liabil-
ity coverage, underwritten by
The Hartford, is specifically
tailored to a Massachusetts-
based transactional practice.

Various levels of extended re-
porting periods are available,
including for retirement, par-
ticle retirement and disabili-
ty. We can also include busi-
ness, personal property and
liability coverage in a single
policy for convenience and
single invoicing.

Options are also available
for larger practices.

For more information on this
important new member bene-
fit, email insurance@reba.net
for more information.

REBA announces 
professional liability coverage

From the
President’s desk

By Paul F. Alphen

Leading a 150-year old bar as-
sociation, while humbling, is a
great honor. This privilege is even
greater in light of the almost six
years that have passed since our
2002 strategic plan that triggered
the association’s transformative
re-branding and growth.

REBA is not your father’s con-
veyancers association.

In the past six years REBA has
become the bar association of
choice — not just for con-
veyancers — but all transac-
tional lawyers and civil litigators
across the commonwealth.

But what value does a bar as-
sociation offer its members —
and the legal community at
large — in the first place?

Part of our role is to educate
lawyers, particularly young
lawyers — and the public — on
our profession’s role in upholding
the rule of law in our increasing-
ly variegated society and culture.
These protections create a safe-
ty net for consumers, businesses
and institutions as they navigate
transactions both standard and
complex.

Transactional lawyers, in par-
ticular, are the unsung heroes of
every organization and com-
munity, serving generously and
without fanfare on municipal
boards, committees, youth
groups and community service
organizations. A trained and ex-

Continued on page 3

Bobrowski, Laurence join
REBA Dispute Resolution

Continued on page 19

Attorney General Martha Coakley discussed her mortgage broker
and mortgage lender regulations at REBA’s Annual Meeting and
Conference.  The regulations, which took effect on Jan. 2, codified
several forms of mortgage fraud and unfair lending that have
contributed to the meltdown in the subprime mortgage market and
the resulting residential foreclosure crisis in the commonwealth.
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Do You Have ……
• No Exclusion For Punitive Damages
• An Aggregate Deductible Rather Than a Per Claim Deductible
• Waiver Of Deductible When Claim Is Mediated Or Arbitrated
• Non-Profit Directors & Officers Coverage
• Cancellation Only For Non-Payment Of Premium
• BBO Coverage
• Cost Of Court Coverage
• Favorable Extended Reporting Period Terms

Claims from Real Estate matters have increased in Massachusetts to record levels. Don’t be caught with a policy
that leaves you paying the claim.

If You Do Real Estate Work In Massachusetts and Are Missing  These
Critical Policy Coverages….. 

Ask Yourself Why You Don’t Have The MBA’s Policy?
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73 State Street,  Springfield, MA 01103  •   20 West Street, Boston, MA 02111    

By Michael J. Goldberg

In 2005, amend-
ments to the Bank-
ruptcy Code went
into effect that had a
broad impact on
bankruptcy cases
— in particular, cas-
es involving individ-
ual debtors under
Chapter 7 (liquida-

tions) and Chapter 13 (consumer debt

adjustment plans). Bankruptcy Abuse
Prevention and Consumer Protection Act
of 2005 (Pub. L. No. 109-8) (BAPCPA).

Among the significant changes to the
Bankruptcy Code implemented by BAPC-
PA are a number of amendments that lim-
it the ability of debtors to make use of ex-
emptions otherwise available under state
law. One of these provisions, Bankruptcy
Code Section 522(p), contains a signifi-
cant restriction on a debtor’s ability to ex-
empt residential property acquired within
a 1,215-day period prior to bankruptcy.

Section 522(p) provides, in pertinent part:
... a debtor may not exempt any

amount of interest that was acquired by
the debtor during the 1215-day period
preceding the date of the filing of the pe-
tition that exceeds in the aggregate
$125,000 in value in — 

(A) real or personal property that the
debtor or a dependent of the debtor uses
as a residence; ... or

(D) real or personal property that the
debtor or dependent of the debtor claims
as a homestead.

11 U.S.C. §522(p). Thus, unless the res-
idence or homestead property represents an

interest “transferred from a debtor’s princi-
pal residence ... located in the same State,”
11 U.S.C. §522(p)(2)(B) (sometimes called
the “rollover provision”), the amount that a
debtor may claim under a homestead ex-
emption is limited to $125,000 if the debtor
acquired the property within 1,215 days of
his or her bankruptcy filing. (Pursuant to Sec-
tion 104(b)(1) of the Bankruptcy Code, the
amount of the Section 522(p) cap is to be
adjusted every three years, to reflect changes
in the Consumer Price Index. The first such
adjustment, effective as of April 1, 2007, re-
sulted in an increase in the cap to $136,875.)

Given the amount of the Massachusetts
homestead — $500,000 — this is a very
significant potential limitation on a Mass-
achusetts debtor’s homestead rights.

The new limitation on homesteads con-
tained in Section 522(p) raises a number
of important issues that real estate and
estate planning lawyers must be aware of
in advising their clients. Among the ques-
tions presented by the statute are:

• What if a homestead declaration is filed
within 1, 215 days of a bankruptcy? Is it
subject to the Section 522(p) limitation?

• What about transfers of property among
family members or, even more impor-
tant, from a trust to its beneficiaries, dur-
ing the 1,215-day period covered by the
statute? Does such a transfer implicate
the cap?

Regarding the filing of a homestead
declaration within 1,215 days of a bank-
ruptcy filing, Bankruptcy Court Judge
Joel B. Rosenthal, in In re Lyons, 355
B.R. 387 (Bankr. D. Mass. 2006), stated
that it did not implicate the cap and that
a homestead exemption filed within
1,215 days of a bankruptcy would there-
fore not be limited to $125,000. 355 B.R.
at 390-91. 

“The homestead is not a quantifiable
interest; it is a classification of property
under state law. Here, the Debtor did not
acquire his interest in the Property with-
in 1,215 days; rather, the Property ‘ac-
quired’ its classification as a homestead
during that time. Id,” Rosenthal stated.

Rosenthal’s ruling is in accord with the
majority of courts that have ruled on the
issue since BAPCPA’s enactment. See In

Bankruptcy Code Section 522(P): a homestead trap

Mike Goldberg is the principal drafts-
man of the Real Estate Bar Association’s
pending comprehensive legislation to
overhaul the Massachusetts homestead
statutes and harmonize them with cur-
rent bankruptcy law. He practices with
Cohn, Whitesell & Goldberg in Boston.
Goldberg is a frequent lecturer on bank-
ruptcy topics, particularly the impact of
bankruptcy issues on real estate transac-
tions. He gratefully acknowledges the
help of Nathan R. Soucy in the prepara-
tion of this article. Mike can be e-mailed
at goldberg@cwg11.com. Continued on page 12
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perienced lawyer brings an almost intu-
itive understanding of process and fair-
ness to every organization and commu-
nity with which we are involved.

Because lawyers also need advocates,

bar associations guard both the interests
of our profession and our continued ca-
pacity to support all of society. REBA has
become the leading voice speaking out
for lawyers in Massachusetts. At REBA,
we talk the talk and we walk the walk. A
major part of our mission must be to ed-
ucate the public — and our legislators on
Beacon Hill — on the vital protective role
of transactional lawyers, particularly in
the real estate arena.

We have heard much in the last year of
overreaching, even fraud, in the residen-
tial real estate market nationwide. I be-
lieve that a lawyer at the closing table best
protects the consumer/homeowner from
many of the perils reported in the media
over the last year. In future columns I will
discuss this matter at length and report
on REBA’s efforts in both the litigation and
legislation arenas to protect and serve the
member of our profession.

We will report more about our new ini-
tiatives in the months ahead, but let me
mention several:

• In collaboration with several groups,
including Boston’s Department of
Neighborhood Development, volunteer
REBA members will provide pro bono
advice to homeowners throughout
Massachusetts threatened by foreclo-
sure. The program is tailored to the
skills and time-constraints of our mem-

ber volunteers. More information about
this program is available elsewhere in
this issue of REBA News;

• I am particularly excited about the
launch of the REBA Young Leaders
Group. This is an entirely new section,
to include both law students and new-
ly admitted lawyers, to focus on net-
working, practice-building and prag-
matic continuing legal education. The
Young Leaders program will harmonize
with REBA’s pioneering peer-to-peer
mentoring program;

• Last fall we launched a professional li-
ability insurance benefit specifically de-
signed to meet the needs of sole prac-
titioners and small firms with a
transactional practice. Before you re-
new your coverage this year, get a
quote from our underwriting team. This
program will bring you substantial sav-
ings and more than justify your REBA
membership dues.

The year 2008 promises to be another
year of growth for REBA. While I welcome
the opportunity to serve you, I also urge
you to become engaged. Join a REBA
committee, sign up for the pro bono pro-
gram, become a REBA mentor, write an
article for this newsletter or register online
for our lawyer referral service.

Every lawyer must find an oar to pull.

From the President’s desk

A partner in the Westford firm of Balas,
Alphen & Santos, Paul F. Alphen con-
centrates in residential and commercial
real estate development and land use
regulation, administrative law, real es-
tate transactional practice and title ex-
amination. He represents national cor-
porations, major regional developers and
a wide variety of local concerns. Active
in the Westford community, he has
served on numerous town and commu-
nity committees, including eight years
as chairman of the DPW Building Com-
mittee, and has served as a member of
the Master Plan Implementation Com-
mittee and school and church building
committees. Prior to entering the practice
of law, Alphen enjoyed a nine-year ca-
reer in state and local government.
Alphen has a B.A. and M.A. from Boston
College, a Masters in Public Administra-
tion from Suffolk University, and a Juris
Doctor, cum laude, from New England
School of Law. Paul has served on the
REBA Board of Directors since 2002, and
was the original chair of the Zoning and
Land Use Committee.

REBA News is an official
publication of the Real Estate Bar

Association for Massachusetts, Inc.
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Mission Statement

To advance the practice of real estate law
by creating and sponsoring professional
standards, actively participating in the
legislative process, creating educational
programs and material, and demonstrating
and promoting fair dealing and good
fellowship among members of the real
estate bar.

Mentoring Statement 

To promote the improvement of the practice
of real estate law, the mentoring of fellow
practitioners is the continuing professional
responsibility of all REBA members. The
officers, directors and committee members are
available to respond to membership inquiries
relative to the Association’s Title Standards,
Practice Standards, Ethical Standards and
Forms with the understanding that advice to
Association members is not, of course, a legal
opinion.

Continued from page 1

REBA to Hold Pro-Bono Training Seminar
Led by the Association’s Affordable Housing Com-

mittee, REBA has launched a pilot program with the
City of Boston Department of Neighborhood Devel-
opment (DND) providing pro bono legal counsel to
qualifying homeowners facing foreclosure. We are
offering this program to homeowners whose income
does not exceed 120% of the area mean income for
the Boston area. DND will prescreen applicants and
refer qualifying homeowners to REBA. 

REBA, in conjunction with the Lawyers’ Clearing-
house for Affordable Housing and Homelessness, is
offering a legal training clinic to participating attor-
neys prior to referring any cases. 

This program will be held at 8:00 a.m. to 10:00
a.m. on Wednesday, February 6th, 2008. It will be
held in the Brigham Room at Citizens Bank, located

at 53 State Street, 8th floor, in downtown Boston.
Breakfast will be served. 

You must RSVP to this event in order to attend. To
do so, please send your RSVP to probono@reba.net.
For questions, please contact Joseph McBride,
Member Service Administrator at (617) 854-7555. 

Our goal is to establish a pro bono opportunity for
REBA members that is tailored to their skills, their re-
sources, and their availability and which also satis-
fies the SJC goal that each attorney provide 25 hours
of pro bono public assistance each year. In the event
that the pilot program is successful, we anticipate a
second phase of the program that would expand the
program state-wide and possibly involve represen-
tation of higher income homeowners facing foreclo-
sure on a reduced fee basis. 
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GGuuiiddaannccee,, SSttrraatteeggiieess aanndd SSoolluuttiioonnss
For Section 1031 Like-Kind Exchanges.
CCoommppaassss EExxcchhaannggee AAddvviissoorrss LLLLCC ((CCoommppaassss)),, aann aaffffiilliiaattee ooff RRoocckkllaanndd TTrruusstt is a Qualified Intermediary (QI)
focused on providing guidance, strategies, and solutions for Section 1031 Like-Kind Exchanges (LKEs). Our 
seasoned professionals have the expertise and flexibility to fully service clients seeking to defer capital gains tax
and depreciation recapture on the sale of non-core assets.
Compass is experienced in handling exchanges of many different asset types, including real estate, aircraft, 
equipment, intangible personal property, and fine art and collectible. The Compass team is dedicated to providing
its clients with world-class service and security of funds.
To schedule a confidential appointment with one of our principals please contact Karen Hurd at 781-831-8842
or visit us online at www.RocklandTrust.com or www.compass1031.com.

Member FDIC

Forward Exchanges

Reverse Exchanges

Improvement Exchanges

By Beth H. Mitchell and Karen E. Zuck 

Prepayment premiums in commercial
mortgage agreements provide compen-
sation to lenders for losses incurred when
borrowers repay their loans prior to the
maturity date.

The many different ways premiums
can be formulated, the different levels of
analyses available to courts, and the
unique position of each borrower and
lender under the applicable loan docu-
ments have led courts to reach differing
conclusions regarding the enforceability
of prepayment premiums.

Voluntary vs. involuntary
prepayment

Clean Harbors, Inc. v. John Hancock
Life Insurance Co., a case heard by the
Appeals Court in 2005, outlined the
analysis Massachusetts courts undertake
to determine the enforceability of invol-
untary and voluntary prepayment pre-
miums. 64 Mass. App. Ct. 347, 356
(2005).

Generally, unless the loan documents
expressly provide for a prepayment pre-
mium upon acceleration of the loan,
lenders’ demands for involuntary pre-
payment premiums have been disal-
lowed by courts. Id. at 356 (noting the
same). Where the loan documents ex-
pressly provide for a prepayment pre-
mium upon acceleration, however,
courts have commonly enforced such
provisions. 

Massachusetts courts consider these
prepayment premiums to be a form of
liquidated damages, enforcing them if
the actual damages incurred by the
lender because of the prepayment are
difficult to determine when the parties
enter the agreement, and the premium
amount is a reasonable approximation
of those damages. Id. at 355.

In contrast, because a voluntary pre-
payment reflects the borrower’s decision
to pay off the loan earlier than necessary,
courts consider prepayment premiums
in these cases to be part of the bar-
gained-for agreements. This rationale
leads courts to a considerably more le-
nient standard of review than for invol-
untary premium cases. Courts apply a
rational relation test, enforcing the pre-
mium if it is rationally related to the
lender’s anticipated losses as a result of
the prepayment. Id. at 357. 

An important factor contributing to the
enforceability of many voluntary pre-

payment premiums is that courts are
hesitant to alter the terms of a contract
between experienced and competent
parties. Id. at 364.

Treatment of premiums 
in bankruptcy cases

Bankruptcy courts consider prepay-
ment premiums in light of the federal
Bankruptcy Code. UPS Capital Business
Credit v. Gencarelli (In re Gencarelli), a
recent 1st U.S. Circuit Court of Appeals
case, set the standard that will likely gov-
ern Massachusetts bankruptcy decisions
in the future. 501 F.3d 1 (1st Cir. 2007). 

The court held that prepayment pre-
miums can be recoverable from bank-

rupt borrowers as unsecured claims un-
der Section 502, even if they cannot be
deemed to be part of the creditor’s se-
cured claim under Section 506 of the
Bankruptcy Code. Id. at 11. To be re-
coverable under Section 502, the pre-
payment premium must be provided for
in the loan documents, and it also must
be enforceable according to applicable

state law. 11 U.S.C. § 502(b)(1). In con-
trast, Section 506(b) of the code only
allows for the recovery of secured claims
for “any reasonable fees, costs, or
charges.” 11 U.S.C. § 506(b). 

Accordingly, the court in Gencarelli
recognized that a lender’s claim for pre-
payment fees that did not meet the rea-
sonableness requirement of Section
506(b) could nevertheless still be recov-
ered as an unsecured claim under Sec-
tion 502. 501 F.3d at 11. 

Gencarelli provided an unusual set of
facts for a bankruptcy case, since the
debtor was, in fact, solvent and all cred-
itors were being paid in full. According-
ly, the Gencarelli court declined to ad-
dress the significant issue of what the
proper level of analysis should be to de-
termine if a prepayment premium is en-
forceable under the federal standard of
reasonableness. Id. at 18. 

Prior case law, however, evidences two
types of analysis commonly used: some
courts have applied a liquidated dam-
ages analysis just as in involuntary pre-
payment premium cases, while others
consider the actual damages incurred as
the only measure of a reasonable pre-
mium. See In re A.J. Lane & Co., 113
B.R. 821, 827 (Bankr. D. Mass. 1990)
(applying a liquidated damages analy-
sis); Ferrari v. Barclays Am./Bus. Cred-
it, Inc. (In re Morse Tool, Inc.), 87 B.R.
745, 750 (Bankr. D. Mass. 1988) (hold-
ing that actual damages are the only
measure of a reasonable premium).

Whether a debtor is solvent or insol-
vent clearly influences the enforceabil-
ity of prepayment premiums in bank-
ruptcy. When dealing with solvent
debtors, bankruptcy courts tend to en-
force any contractual provision that is
enforceable under state law, including

Enforceability of prepayment premiums in Mass.

An associate in the real estate practice
group at Nutter, McClennen & Fish,
Karen Zuck graduated cum laude from
Bucknell University and received her
J.D. from the University of Pennsylvania
Law School. Beth Mitchell serves on the
association’s Executive Committee and
chairs the Commercial Real Estate Fi-
nance Committee. Currently, she is a
member of the Board of Directors of the
Greater Boston Real Estate Board. At
Nutter, she is a partner in the firm’s real
estate and finance department and co-
chairs the firm’s commercial finance
practice group. She frequently writes
and lectures on real estate topics. Continued on page 14

ZUCK MITCHELL

An important factor
contributing to the
enforceability of many
voluntary prepayment
premiums is that courts
are hesitant to alter the
terms of a contract
between experienced
and competent parties. 

EXCHANGE AUTHORITY, LLP 

New England’s 1st Authority 
on IRC §1031 Exchanges

Quality, Tax Deferred Exchanges 
For Income & Investment Property 

6 Cottage Street     P (978) 433-6061
Pepperell, MA  01463     F (978) 433-6261 

www.exchangeauthority.com



REBA News • 5Winter 2008

The Real Estate Bar Association for Massachusetts

Standard & Poor's AA | Moody's A1
Fitch Ratings AA- | Demotech A"

As of 1/08

Old Republic National TitleInsurance Company
Three Center Plaza, Suite 440Boston, MA 02108

617.742.4000 • 800.370.6466617.742.5000 Fax
oldrepublictitle.com/ma

Old Republic National Title Insurance Company • Old Republic General Title Insurance Corporation

Mississippi Valley Title Insurance Company • American Guaranty Title Insurance Company

By Thomas Bussone II

I am proud to be a
lawyer and proud to
be a real estate con-
veyancer. Helping
clients achieve their
dreams of home
ownership has been
among the most re-
warding aspects of
my professional life.

This satisfaction is rooted in my belief
that my clients have been well-repre-
sented and well-protected, and their in-
vestments have been secure.

Our citizens and homeowners can obtain
this security and peace of mind only when
represented by competent independent
counsel. For most of my career, con-

veyancing attorneys have represented the
parties to real estate purchase and refinance
transactions founded on the general recog-
nition and acceptance of our value service
to clients. In the past decade, however the
national title insurance and settlement serv-
ices industries challenged our traditional
role. That aggressiveness stirred my pas-
sion, and I became an active member of
the Real Estate Bar Association.

Years ago, REBA established that con-
veyancing was the practice of law in both
the Closings Ltd. (1996) and Colonial Title
and Escrow (2001) cases. More recently,
our out-of-state adversaries have flouted
these Superior Court decisions. Notaries,
signing services and title agencies appeared
at closing tables across the commonwealth. 

TAVMA, a trade association for title in-
surers, title agents and vendor manage-
ment companies, sought legislation that
would give these non-lawyer groups the
authority to close real estate transactions.
REBA worked tirelessly to educate our
representatives and senators on why
such legislation would hurt consumers. 

To date, REBA has prevailed, but at a
considerable expense.

When it became clear that some title
agencies would operate here without re-
gard to our law and customs, REBA filed
a civil action against the National Real
Estate Information Services, one of the
major providers of such services. 

While the NREIS litigation was vitally
necessary, it has been costly.

To support REBA and this cause, I re-
peatedly traveled across the common-
wealth speaking to groups of con-
veyancers to raise money to support our
litigation. In Hampshire, Berkshire, Barn-
stable, Plymouth and Essex counties, lo-
cal grass-roots groups, or “mini-REBAs,”
were organized. We also challenged the
title insurance underwriters to help us. 

CATIC was the first to step forward with
a $25,000 donation. First American, Stew-
art and others followed. In all, we raised
$185,000 to support REBA’s efforts. This
was a highly successful campaign.

However, REBA’s financial needs are
ongoing. Both the litigation and lobby-
ing programs have become multi-year
efforts. We cannot go back to the mem-
bers year after year to support these ef-
forts. While our hearts are willing, our re-

sources cannot match those of our na-
tional corporate opponents.

From this realization, Massachusetts
Attorneys Title Group was conceived.

Today, I am working to bring MassATG
to life. MassATG, exclusively owned and
operated by Massachusetts lawyers, will
be dedicated to preserving and promot-
ing the role of conveyancers in real estate
transactions across the commonwealth.
Its profits will support the real estate bar.

MassATG will be governed by an in-
dependent board of directors elected
from its membership.

We anticipate a close working rela-
tionship with REBA and its mission. As
a member of MassATG, every real estate
attorney can now protect Massachusetts
consumers and support the profession
without paying increasingly burdensome
dues or special assessments.

Conveyancers across Massachusetts
are supporting MassATG, and many
have become members.

To learn more about MassATG, its
structure and mission, or to become a
member, e-mail tbussone@sebflaw.com
or log on to www.Massatg.com.

MassATG: a title group for lawyers, by lawyers

Prior to founding the Massachusetts
Attorneys Title Group, Tom Bussone
served on REBA’s Board of Directors and
Executive Committee. He practices law
in Beverly with Segal, Edelstein, Bus-
sone & Fallon. He can be e-mailed at
tbussone@sebflaw.com.
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Our options pay dividends.

By Robert J. Galvin

In re: Northwood
Properties, LLC was a
U.S. District Court de-
cision that, if allowed
to stand, would have
deprived developers

of the flexibility they need in order to suc-
cessfully develop phased condominium
projects.

Northwood Properties was the devel-
oper of the Northwood at Sudbury Con-
dominium, which was to consist of five
phases. Northwood completed just two
phases before its phasing rights expired.
Northwood filed a voluntary petition un-
der Chapter 11, which is why the case is
in federal court.

Northwood filed a proposed plan that
was contingent upon Northwood obtain-
ing a revival of phasing rights. The court
said, “At stake are development rights
potentially worth millions of dollars. The
result is a barroom brawl for control of
these rights … the phasing rights may be
worth up to $3 million, more than enough
to satisfy all debts.”

Two of the plaintiffs objected to the re-
vival of the phasing rights on grounds that
as unit owners, their express consent
would be required before Northwood
could add new units to the condominium.
They argued that their express consent
was required because of the provisions of
Section 5(b)(1) of Chapter 183A.

Section 5 (a) of Chapter 183A provides
that “each unit owner shall be entitled to
an undivided interest on the common ar-
eas and facilities in the percentage set
forth in the master deed. Such percent-
age shall be in the approximate relation
that the fair value of the unit on the date
of the master deed bears to the then ag-
gregate fair value of all units.” 

In 1998, Section 5(b)(1) was added to
Chapter 183A. This enactment states, in
relevant part, “provided, however, that the
acceptance and recording of the unit deed
shall constitute consent by the grantee to
the addition of subsequent units or land or
both to the condominium and consent to
the reduction of the undivided interest of
the unit owner if the master deed at the
time of the recording of the unit deed pro-
vided for the addition of units or land and
made possible an accurate determination
of the alteration of each unit’s undivided
interest that would result therefrom.”

This wording created the difficultly at
the heart of this case. When the 1998
amendment was enacted, it puzzled some
practitioners. What was the purpose of the
language, “made possible an accurate de-

termination,” when the only method for
apportioning the percentage interest of
each unit in the common areas and facil-
ities was provided by Section 5(a) — the
fair value of the unit in question compared
to the fair value of all the units?

The plaintiffs claimed that the language
in Section 5(b)(1), “make an accurate
determination,” meant that they had veto
power over the revival of phasing rights
because the master deed didn’t precise-
ly state what the percentage appurtenant
to their units would be as a result of the
extension of the phasing rights. 

The Bankruptcy Court held that Section
5(b)(1) did not require such precision.

The District Court, reversing the Bank-
ruptcy Court, decided in favor of the
plaintiffs, holding, in essence, that they
had veto power over any phasing plan
unless the master deed specifically stat-
ed what the precise percentages would
be in each phase, or at least provided for
the calculation of precise percentages.

The problem with the District Court’s
analysis was threefold:

First, Section 5(a) has always provid-

1st Circuit reverses Sudbury condo phasing case

A longtime mem-
ber of the Real Es-
tate Bar Associa-

tion, Bob Galvin practices in the land use
and real estate group at Davis, Malm &
D’Agostine in Boston. He authored the
brief filed in the Northwoodcase on behalf
of the REBA Amicus Committee. He is
considered by many to be the dean of the
condominium association bar. He spe-
cializes in commercial and residential real
estate, commercial leasing and commer-
cial, industrial, residential and mixed-use
condominiums. Galvin is editor and co-
author of “Massachusetts Condominium
Law,” and author of the condominium
chapter in “Crocker’s Notes on Common
Forms,” both MCLE publications. He can
be e-mailed at rgalvin@davismalm.com. Continued on page 14
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By Richard P. Howe Jr.

A kinder, gentler
version of the docu-
ment formatting
standards first pro-
posed for the com-
monwealth two
years ago went into
effect on Jan. 1. The
biggest change in
the new version in-

volves the elimination of strict margin re-
quirements in favor of a more flexible
standard that requires “margins on all
sides of all document pages [to] be of suf-
ficient size to be legibly reproduced on
standard registry scanners.”

The previous formatting standards called
for a strict, one-inch margin on all sides of
the document with a three-inch blank
space across the top of the first page.

These marginal dimensions would have
caused thousands of documents to be re-
jected, which is the primary reason the ear-
lier version was never implemented.

Around the country, the earliest efforts
at formatting standards embraced such
easily quantifiable requirements for mar-
gins, paper weight and font size. In a busi-
ness that has long been dominated by
widely varying local practices, such ob-
jective measurements were quite attrac-
tive. They were also illusionary. How
would a registry recording clerk tell the
difference between 20-pound and 18-
pound paper? Would a micrometer be
necessary to distinguish between nine-
point and 10-point fonts? Would all doc-
uments have to pass a “ruler test” at the
recording counter to ensure that margins
were a full one-inch?

You can imagine the disaster that
would ensue when million-dollar mort-
gages were rejected for insufficient font
sizes and moving vans stalled in drive-
ways because the margins on the deed
did not pass muster. The new standards
are more realistic, but their success re-
lies on the continuous exercise of com-

mon sense by all involved.
With that in mind, here they are:
Documents recorded after Jan. 1, 2008,

must meet the following requirements:

• Be on white paper of sufficient weight
to reproduce in registry scanners;

• All document pages and attachments
must be on paper that is no larger than
8.5 inches by 14 inches;

• Printing shall be on one side only; dou-
ble-sided pages will not be accepted;

• Documents that contain printing, writ-
ing or other markings must be suffi-
ciently dark in appearance to be legi-
bly reproduced on standard registry
scanners;

• All printing and writing on a document
must be of sufficient size to be legibly re-
produced on standard registry scanners;

• Margins on all sides of all document
pages must be of sufficient size to be
legibly reproduced on standard reg-
istry scanners;

• The first page of all documents must
contain a “recording information area”

in the upper right hand corner meas-
uring three inches from the top edge of
the document and three inches from
the right edge of the document that is
free from all writing or printing; and

• Documents that do not comply with
Formatting Standard 7 above may still
be recorded when attached to an offi-
cial registry Document Cover Sheet or
through the use of some other method
adopted by the registry.

Even with the more flexible language of
these new standards, some points of con-
flict are predictable. Other governmental
entities will undoubtedly continue to pro-
duce municipal lien certificates and death
certificates on green and blue paper.

Recognizing that documents produced
by cities and towns are out of the control
of the customer, the Middlesex North
Registry of Deeds will be hesitant to re-
ject such documents outright, but will
work with our equipment to get an ade-
quate digital image. However, the reg-
istry will be less tolerant of documents
on colored paper produced by non-gov-

Catching up on indexing standards

A frequent and welcome contribu-
tor to REBA News, Dick Howe is reg-
ister at the Middlesex North District
Registry of Deeds. He can be e-mailed
at richard.howe@sec.state.ma.us. Continued on page 16



The Real Estate Bar Association for Massachusetts

8 • REBA News Winter 2008

99 Summer Street, Suite 1250
Boston, MA 02110

617-737-8240
800-628-2988 - toll free

www.stewartma.com

YOUR TITLE INSURANCE COMPANY OF 
TODAY AND TOMORROW

By Edward J. Smith 

It is often difficult
to predict the new
policy outcomes of
a legislative term,
particularly when it
falls at the beginning
of a new governor’s
administration.

The natural incli-
nation of a legisla-

ture is primarily to be reactive, either to
a governor’s agenda or to events outside
the capital.

Particularly important to the genera-
tion of political leaders in Massachusetts
who came of age in the 1990s has been

the realization that the state will not do
well for its people in the national and
global marketplaces unless it competes
effectively with key states in targeted in-
dustries.

State fiscal policy on both the tax and
expenditure sides has reflected a strong
desire in both the legislative and execu-
tive branches to promote and sustain
economic development — particularly
job growth.

Many observers have noted with some
irony, given the return of one-party con-
trol of the political branches after a 16-
year hiatus, that the current legislative
leadership seems more at odds with Gov.
Deval L. Patrick’s agenda than most peo-
ple would have expected. 

A further irony in the political land-
scape appears in the somewhat conser-
vative policy tendencies that have been
demonstrated by not only House Speak-
er Salvatore F. DiMasi and Senate Pres-
ident Therese Murray, both with liberal
track records, but also a governor whose
candidacy was more left of center than
all of his election opponents.

Some will argue that this is more the
result of a shared awareness of what is
achievable than a reflection of political
philosophy. Others will cite as reason a
certain 1990s slogan: “It’s the economy,

stupid!” Whatever the reason, there are
signs that the three of them share a be-
lief that their legacies will be made by
what they can achieve by targeted in-
vestments in state assets, particularly
through capital spending.

As Patrick’s list of capital spending re-
quests approaches $12 billion, it is clear
that quality-of-life issues in Massachu-
setts are important to him.

In December 2007, he filed a $1.4 bil-
lion bill that would make investments in
energy and the environment over five
years, also priorities of DiMasi and Mur-
ray. Patrick has also filed a $4.8 billion
transportation bond bill (which also re-
lies on $1.9 billion in federal spending),
a $1.1 billion housing bond bill, a $2 bil-
lion higher education bond bill and a $1
billion life sciences bond bill. None of
those bond bills has yet advanced in the
Legislature, although it did pass a $1.5
billion bond bill in March to address im-
mediate capital needs.

The environmental bond bill is twice
the size of the last environmental bond
bill, which was approved in 2002. It au-
thorizes $665 million in state borrowing
for “infrastructure and park assets,” in-
cluding $250 million for the design and
construction of bridges that the admin-
istration describes as in “dire need of re-

Midterm observations: state should applaud progress

Ed Smith, who has served as the Real
Estate Bar Association’s legislative coun-
sel for more than 20 years, is a thought-
ful observer and commentator of the cul-
ture and folkways of Beacon Hill. He is
a regular contributor to REBA News.
Smith can be e-mail at edwardj-
smith@verizon.net. Continued on page 16

State fiscal policy on both
the tax and expenditure
sides has reflected a strong
desire in both the legislative
and executive branches to
promote and sustain
economic development —
particularly job growth.



By Jonathan S.R. Anderson

The American
Land Title Associa-
tion (ALTA) has ap-
proved three new
closing protection
letter forms. These
forms do not signif-
icantly change the
coverage tradition-
ally provided by

closing protection letters (sometimes re-
ferred to as insured closing letters), but
these new forms do clarify the extent of
the title insurer’s liability and the limita-
tions on that liability.

Discussion
The closing protection letter is a docu-

ment that is almost always requested by
a lender when that lender is securing a
loan or other obligation with a mortgage
on real property and the mortgage is be-
ing insured with a title insurance policy.

In cases where an agent of the insurer
is representing the borrower and/or the
lender, and is also issuing the title policy
insuring the lender, the lender will require
that the title insurer issue a closing pro-
tection letter regarding the agent. 

The closing protection letter (CPL)
identifies the agent and confirms that the
agent is either an “issuing agent” or an
“approved attorney.” An issuing agent is
authorized to issue a title insurance pol-
icy on behalf of the title insurer, while an
approved attorney is one whose opinion
of title is relied upon by the title insurer
when issuing a policy.

After confirming that the party identi-
fied is an agent for the title insurer, the
insurer issuing the CPL agrees to reim-
burse the addressee (usually a lender but
may also be either a purchaser or a les-
see) for certain types of losses caused
by the agent in connection with the
agent’s closing of a real estate transac-
tion or transactions.

More precisely, the title insurer agrees
to reimburse the addressee for actual loss-

es incurred when the loss arises out of:
(1) Failure of the agent to comply with

the lender’s written closing instructions,
but only to the extent those instructions
relate to the status of title or the validity,
enforceability and priority of the lender’s
mortgage, or if the instructions require
the agent to obtain documents, but only
to the extent that the agent’s failure to
obtain the documents affects the status
of title or the validity, enforceability and
priority of the mortgage; or 

(2) Fraud, dishonesty or negligence in
handling funds or documents in connec-
tion with the closing, but only to the ex-
tent that the fraud, negligence or dis-
honesty relates to the status of title or to
the validity, enforceability and priority of
the mortgage.

The indemnity provisions appearing in
the CPL make it clear that the liability of
the title insurer is limited to cases where
the agent’s conduct affects the status of
title or the validity, enforceability and pri-
ority of the mortgage. Older CPL forms
were sometimes rejected by state regu-
lators because they did not contain this
clarifying language, leading the regula-

tors to conclude that the indemnity pro-
visions were overly broad (that is, not tied
to the title-related losses).

As in prior versions, the revised CPL
forms contain conditions and exclusions
further clarifying the title insurers’ liabil-
ity. Under the basic CPL form, a title in-
surer issuing the letter will not be liable
for loss resulting from either:

A. Failure of the agent to comply with
closing instructions when those instruc-

tions require title insurance coverage that
is inconsistent with a related policy binder
or commitment (but this condition does
not apply to situations where the in-
structions require either the removal of
specific exceptions or compliance with
requirements set out in the binder or
commitment);

B. Loss or impairment of funds on de-
posit in a bank due to the bank’s failure
or insolvency (but this condition does not
apply to cases where the loss results from
an agent’s failure to comply with the
lender’s specific closing instructions to
deposit the funds in a particular bank);

C. Defects, liens or encumbrances af-
fecting any purchase, lease or loan trans-
actions (except, of course, when a poli-
cy of title insurance issued pursuant to
the addressee’s closing instructions pro-
vides protection against those defects,
liens and encumbrances);

D. Fraud, dishonesty or negligence of
the addressee’s employee, agent, attor-
ney or broker;

E. The addressee’s settlement or re-
lease of any claim without the written

REBA News • 9Winter 2008

The Real Estate Bar Association for Massachusetts

165 Tremont Street  Boston, Massachusetts 02111
p 617 350.7700 • f 617 350.7777
www.sullivan-auctioneers.com

Sullivan
Sullivan
Auctioneers llc

Full Service
Real Estate 

Auction Firm

The Superior Choice
of Auctioneers

• Foreclosure Auctions

and Agent Services

• Condo Lien Auctions

• Bankruptcy Auctions

• Court Appointed

Auctions

MA Lic. 107 CHICAGO TITLE
Come to the Castle, where integrity, strength 

and experience work for you everyday

Standing for custom service, and untarnished reputation 
for integrity and a rock solid, enduring identity 
that is synonymous with the necessary expertise 
to insure your most prized asset: YOUR HOME!

Boston Office
75 Federal Street

Boston, MA 02110
(800) 882-1627 

Springfield Office
1391 MainStret

Springfield, MA 01103
(866) 475-1566

Hyannis Office
35 Winter Street

Hyannis, MA 02601
(508) 790-0461

Worcester Office
51 Union Street

Worcester, MA 01608
(866) 8368505

ALTA approves revised closing protection letters

Jon Anderson is a senior title counsel
and has been with CATIC for more than
20 years. He is a member of the Forms
Committee of the American Land Title
Association. He is also a member of the
Real Property Section and a former chair
of the Affordable Housing and Home-
lessness Committee of the Connecticut
Bar Association. Anderson is a graduate
of Connecticut College, Quinnipiac Uni-
versity School of Law and the Universi-
ty of Connecticut School of Business. He
can be e-mailed at janderson@caticac-
cess.com.

Continued on page 15

These new forms
do clarify the
extent of the title
insurer’s liability
and the limitations
on that liability.
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The recently-established Real Es-
tate Section of the Hampden Coun-
ty Bar Association has published a
consumer brochure and mission
statement entitled “Bringing Clos-
ings Home.”

The group, with close ties
to the Real Estate Bar As-
sociation’s Residential Con-
veyancing Committee, is
dedicated to the proposi-
tion that local real estate
lawyers provide the best le-
gal counsel to all parties in-
volved in local real estate
transactions.

“It is our goal to preserve
and strengthen the current
role of real estate attorneys in the clos-
ing process and promote conveyanc-
ing attorneys as an important source
of legal advice in all real estate mat-

ters,” said Douglas J. Brunner, a
Springfield-based conveyancer and
one of the group’s founders. Brunner
is also a member of REBA’s Residen-
tial Conveyancing Committee.

The Real Estate Section of the
Hampden County Bar As-
sociation is one of a num-
ber of grassroots organiza-
tions closely associated
with REBA that have
emerged across the com-
monwealth. Other groups
have been established in
Berkshire, Essex, Plymouth
and Barnstable counties.

For more information
about joining the Real Es-

tate Section of the Hampden Coun-
ty Bar Association, call Brunner at
(413) 871-1202 or e-mail djb@title-
bound.com.

Hampden County lawyers
publish consumer brochure

In response to the Real Estate Bar
Association’s grassroots outreach to
local and regional bar associations,
the Essex County Bar Association has
established a real estate section,
chaired by long-time REBA
member Christopher L.
Plunkett, who practices in
Salem.

“We recognized that we
needed to become more
active at the local level in
response to challenges in
the marketplace, particu-
larly with the practice of law
by non-lawyers issue,” said
Plunkett. “We look forward to work-
ing closely with REBA’s Residential
Conveyancing Committee and Con-

veyancers Leadership Council.”
The group, with 40 lawyer-mem-

bers, has met once with REBA lead-
ers, including Residential Con-
veyancing Committee Co-Chair

Michelle T. Simons, and it
plans to hold several meet-
ings in 2008.

The Essex County group
joins “mini-REBA’s” in
Hampden, Berkshire, Ply-
mouth and Barnstable
counties.

The group welcomes
new members from the Es-
sex County area. Those in-

terested in joining should call Plun-
kett at (978) 744-2555 or e-mail
clp@clpunkett.com.

Essex bar establishes
real estate section

BRUNNER
PLUNKETT
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By Joel A. Stein

Both Congress
and the Department
of Housing and Ur-
ban Development
will be examining
RESPA reform in
2008.

House Bill 3915,
entitled The Mort-
gage Reform and

Anti-Predatory Lending Act of 2007, was
approved by the House Financial Ser-
vices Committee by a vote of 45 to 19
on Nov. 7, 2007. This legislation would
create a licensing system for residential
mortgage originators and a minimum
standard requiring that borrowers have
a reasonable ability to repay a loan. 

Although the original legislation deals
with the hot-topic issues of predatory
lending — the licensing of originators —
an amendment by Rep. Chris Val Hollen,
D-Md., includes broad language stating,
“… in the case of a residential mortgage

loan, any costs incurred with the con-
summation of the loan may not exceed
by more than ten percent the estimate of
the amount of such costs disclosed to the
consumer in advance of the consum-
mation of the loan.” This pre-closing es-
timate is known as a “good faith esti-
mate,” or GFE.

In the past, both the national Mortgage
Bankers Association and National Asso-
ciation of Mortgage Brokers have pro-
vided counsel and input to HUD to re-
form the good faith estimate process.
According to the informational website
RESPA.com, NAMB’s proposal requires
a mandatory re-disclosure before the
consumer-borrower reaches the closing
table if settlement costs are 10 percent
higher than on the original good faith es-
timate, or if there is any change in the in-
terest rate disclosed in the original good
faith estimate.

Shortly after the introduction of House
Bill 3915, there were hints from HUD and
others that new RESPA rules would be
released for public comment in January
2008. According to information that HUD
provided to the federal Office of Man-
agement and Budget’s Office of Infor-
mation and Regulatory Affairs, the pro-
posed rule “would improve and
standardize the Good Faith Estimate
form making it easier to use for shopping
among settlement providers and help

borrowers on how yield spread premi-
ums (YSP) can affect their settlement
charges.” Reports claim that the new
Good Faith Estimate form will be four
pages long and the new HUD-1 Settle-
ment Statement will be three pages long.

Both trade organizations, the MBA and
the NAMB, have released their own pro-
posals to reform the Good Faith Esti-
mate. The MBA has proposed several
versions of the GFE, all of which include
disclosures by mortgage brokers of the
yield spread premium on the GFE. 

The NAMB’s proposal is one page in
length, mirroring the HUD-1 and dis-
closing the role of the originator. The
NAMB proposal also mandates re-dis-
closure if final settlement costs increase
by more than 10 percent of the original
GFE, or if interest rates increase. This
proposal also includes a private right of
action to enforce the GFE tolerance lim-
its. However, the proposed NAMB good
faith estimate does not disclose yield
spread premiums, on the grounds that
disclosing compensation, rather than
costs, is confusing to the consumer. 

HUD’s prior attempts to revise and ex-
pand the good faith estimate from one to
four pages retained the yield spread pre-
mium disclosure, characterizing it as a
“credit to the borrower.”

For its part, the MBA has asked mem-
bers to comment on three options for the

RESPA report. Each option would include
a one-page good faith estimate that would:

• State that the good faith estimate is
based on information provided by the
borrower;

• Describe the loan’s characteristics, in-
cluding amount, term, prepayment
provisions or interest-only features;

• Describe the interest rate, points, esti-
mated monthly payment and Annual
Percentage Rate;

• Describe the settlement charges in nine
major categories; and

• Disclose the maximum amount of lender
payments to the mortgage broker in-
cluding any yield spread premiums.

The second MBA option would include
those five provisions while creating rea-
sonable tolerances for a variation of
lender and mortgage broker charges of
up to 2 percent. 

The third option would include all of
options 1 and 2 as well as a 10-percent
variation tolerance for third-party costs.

I will continue to follow the reactions of
major lender and trade groups on RESPA
reform and report in upcoming issues of
REBA News. We invite input from REBA
members and offer our comments to
HUD as well as members of the Massa-
chusetts congressional delegation.

Washington notes: RESPA reform outlook for 2008

Joel Stein chairs the REBA Title In-
surance and National Affairs Committee
and is a frequent commentator on regu-
latory matters in REBA News. In 2007,
he was given the Richard B. Johnson
Award, the association’s highest honor.
He can be e-mail at jstein@steintitle.com.
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By Joel A. Stein

Both Congress
and the Department
of Housing and Ur-
ban Development
will be examining
RESPA reform in
2008.

House Bill 3915,
entitled The Mort-
gage Reform and

Anti-Predatory Lending Act of 2007, was
approved by the House Financial Ser-
vices Committee by a vote of 45 to 19
on Nov. 7, 2007. This legislation would
create a licensing system for residential
mortgage originators and a minimum
standard requiring that borrowers have
a reasonable ability to repay a loan. 

Although the original legislation deals
with the hot-topic issues of predatory
lending — the licensing of originators —
an amendment by Rep. Chris Val Hollen,
D-Md., includes broad language stating,
“… in the case of a residential mortgage

loan, any costs incurred with the con-
summation of the loan may not exceed
by more than ten percent the estimate of
the amount of such costs disclosed to the
consumer in advance of the consum-
mation of the loan.” This pre-closing es-
timate is known as a “good faith esti-
mate,” or GFE.

In the past, both the national Mortgage
Bankers Association and National Asso-
ciation of Mortgage Brokers have pro-
vided counsel and input to HUD to re-
form the good faith estimate process.
According to the informational website
RESPA.com, NAMB’s proposal requires
a mandatory re-disclosure before the
consumer-borrower reaches the closing
table if settlement costs are 10 percent
higher than on the original good faith es-
timate, or if there is any change in the in-
terest rate disclosed in the original good
faith estimate.

Shortly after the introduction of House
Bill 3915, there were hints from HUD and
others that new RESPA rules would be
released for public comment in January
2008. According to information that HUD
provided to the federal Office of Man-
agement and Budget’s Office of Infor-
mation and Regulatory Affairs, the pro-
posed rule “would improve and
standardize the Good Faith Estimate
form making it easier to use for shopping
among settlement providers and help

borrowers on how yield spread premi-
ums (YSP) can affect their settlement
charges.” Reports claim that the new
Good Faith Estimate form will be four
pages long and the new HUD-1 Settle-
ment Statement will be three pages long.

Both trade organizations, the MBA and
the NAMB, have released their own pro-
posals to reform the Good Faith Esti-
mate. The MBA has proposed several
versions of the GFE, all of which include
disclosures by mortgage brokers of the
yield spread premium on the GFE. 

The NAMB’s proposal is one page in
length, mirroring the HUD-1 and dis-
closing the role of the originator. The
NAMB proposal also mandates re-dis-
closure if final settlement costs increase
by more than 10 percent of the original
GFE, or if interest rates increase. This
proposal also includes a private right of
action to enforce the GFE tolerance lim-
its. However, the proposed NAMB good
faith estimate does not disclose yield
spread premiums, on the grounds that
disclosing compensation, rather than
costs, is confusing to the consumer. 

HUD’s prior attempts to revise and ex-
pand the good faith estimate from one to
four pages retained the yield spread pre-
mium disclosure, characterizing it as a
“credit to the borrower.”

For its part, the MBA has asked mem-
bers to comment on three options for the

RESPA report. Each option would include
a one-page good faith estimate that would:

• State that the good faith estimate is
based on information provided by the
borrower;

• Describe the loan’s characteristics, in-
cluding amount, term, prepayment
provisions or interest-only features;

• Describe the interest rate, points, esti-
mated monthly payment and Annual
Percentage Rate;

• Describe the settlement charges in nine
major categories; and

• Disclose the maximum amount of lender
payments to the mortgage broker in-
cluding any yield spread premiums.

The second MBA option would include
those five provisions while creating rea-
sonable tolerances for a variation of
lender and mortgage broker charges of
up to 2 percent. 

The third option would include all of
options 1 and 2 as well as a 10-percent
variation tolerance for third-party costs.

I will continue to follow the reactions of
major lender and trade groups on RESPA
reform and report in upcoming issues of
REBA News. We invite input from REBA
members and offer our comments to
HUD as well as members of the Massa-
chusetts congressional delegation.

Washington notes: RESPA reform outlook for 2008
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Bankruptcy Code Section 522(P): a homestead trap
re Rogers, 354 B.R. 792 (N.D. Tex.
2006); In re Reinhard, 377 B.R. 315
(Bankr. N. D. Fla. 2007); cf. In re Ras-
mussen, 349 B.R. 747 (Bankr. M.D. Fla.
2006) (appreciation in value of equity
during 1,215-day period does not con-
stitute acquisition of an interest under
§522(p)); but see In re Greene, 346 B.R.
835 (Bankr. D. Nev. 2006).

The status of a homestead filing made
during the 1,215-day period under
522(p) is but one of the difficult ques-
tions arising under the statute. What if a
debtor acquires property from a family
member, or an affiliated entity, such as
a limited liability partnership in which he
or she holds an interest, during the
1,215-day period? Does the §522(p)
limitation of the statute apply under those
circumstances?

The simple answer is that it does.
In In re Zecher, a debtor’s homestead

in residential property he acquired from
a limited liability partnership within 1,215
days of the bankruptcy was capped at
$125,000 — even though he was the sole
partner in the LLP. 2006 WL 3519316
(Bankr. D. Mass. 2006) (Hillman, J.). 

In In re Leung, 356 B.R. 317 (Bankr.
D. Mass. 2006), the debtor’s wife trans-
ferred the residence to herself and the
debtor, as tenants by the entirety, after
which the debtor filed a homestead dec-
laration; the transfer and declaration took
place approximately seven months be-
fore the debtor’s bankruptcy filing.

Bankruptcy Court Judge William C.
Hillman held that the debtor’s exemption
would be limited to $125,000, because
the debtor acquired his interest in the
property — which had served as his res-
idence prior thereto — within 1,215 days
of the bankruptcy filing. Id.; but see In re

Walsh, 359 B.R. 389 (Bankr. D. Mass.
2007) (Somma, J.) ($125,000 not ap-
plied where, after transfer from one
spouse to both as tenants by the entire-
ty, the non-debtor spouse filed the dec-
laration of homestead).

Trusts, especially nominee trusts, raise
particular problems under §522(p).

Governing Massachusetts precedent
indicates that beneficiaries of a nominee
trust may not file declarations of home-
stead. See Assistant Recorder of the
North Registry Dist. of Bristol County v.
Spinelli, 38 Mass App. Ct. 655 (1995).
Thus, beneficiaries desiring such pro-
tection are compelled to transfer home-
stead property to themselves, so that one
or more may file a declaration of home-
stead with respect to his or her interest
in the property. Once again, the ques-
tion arises whether, if the transfer occurs
within §522(p) period, the debtor is pre-
vented from obtaining the full benefit of
the homestead.

To avoid the application of §522(p),
one debtor has argued that, where the
nominee trust holding the homestead
property prior to its conveyance to the
beneficiaries (one of whom thereafter
filed a homestead declaration) had a
complete identity of trustees and bene-
ficiaries, no transfer occurred triggering
the $125,000 limitation. See Khan v.
Bankowski (In re Khan), 375 B.R. 5 (1st
Cir. B.A.P. 2007).

Although the Bankruptcy Appellate
Panel for the 1st U.S. Circuit Court of Ap-
peals appeared sympathetic to this ar-
gument — noting that, “in a nominee
trust, the legal title of the trustee and the
equitable title of the beneficiary merge
when the same person hold both titles”
— the court permitted the §522(p) cap
to apply because the debtor had failed

to make an adequate evidentiary record
of the characteristics of the nominee
trust. Id. at 9, 13. 

Notably, even if the panel had ruled in
favor of the debtor, its decision would
only have provided protection to nomi-
nee trusts, but not other forms of trust,
and only where there is complete iden-
tity of trustees and beneficiaries.

In the Khan decision, the panel cited
favorably to the decision of Judge Hen-
ry J. Boroff in In re Szwyd, in which Bo-
roff permitted a sole beneficiary of a
nominee trust, of which he was also the
sole trustee, to have the benefit of his
homestead declaration. 346 B.R. 290
(Bankr. D. Mass. 2006), aff’d, 370 B.R.
882 (1st Cir. B.A.P. 2007). 

Both Boroff and the Khan court noted
the significant question that existed over
the continuing vitality of the Spinelli de-
cision, particularly in light of subsequent
Supreme Judicial Court precedent hold-
ing, in contrast to Spinelli, that the home-
stead exemption “should be construed
liberally in favor of the debtor.” See
Dwyer v. Campellin, 424 Mass. 26
(1996). However, both courts made clear
that the vitality of Spinelli was an issue
that the SJC would have to address.

Certainly, the problem of §522(p)’s ap-
plicability to transfers by trust benefici-
aries could be cured if beneficiaries were
permitted under Massachusetts law to
file homestead declarations. With that
change in the law, beneficiaries would no
longer be confronted with a choice be-
tween no homestead at all (if the prop-
erty remains in trust), or a very limited
homestead exemption (if a transfer to
the beneficiaries occurs within 1,215
days of bankruptcy).

The Real Estate Bar Association has a
bill before the Legislature that, if enact-

ed, would provide for substantial amend-
ments to Chapter 188.

In general, the proposed amendments
would clarify many of the ambiguities
and inconsistencies in the statute and, in
the process, modernize its terms and
make it fairer to Massachusetts debtors.

One of the more significant provisions
of the REBA bill is that it makes home-
stead protections available to trust ben-
eficiaries. Passage of this bill would be
a great aid to debtors who hold benefi-
cial interests in homestead property —
not to mention the lawyers who repre-
sent them — and avoid many of the
problems addressed in the Khan and
Szwyd decisions.

In the meantime, real estate practi-
tioners and trusts and estates lawyers are
well-advised to keep Section 522(p) in
mind when advising clients. Transfers of
property for any reason — whether by
one spouse to another, or from one
spouse to both as tenants by the entire-
ty — are likely to subject an individual to
a substantially reduced homestead ex-
emption amount. As discussed, so are
transfers of property by trusts (including
nominee trusts) to their beneficiaries —
even when those transfers are made to
enable trust beneficiaries to obtain
homestead protection under current
Massachusetts law.

As a rule, counsel should take care to
caution clients concerning these poten-
tial risks, which can become quite real
as a result of later-arising financial diffi-
culties, when advising them whether to
hold a personal residence in trust.

Only careful planning in light of
§522(p) will enable counsel to avoid the
harsh result of the Bankruptcy Code’s
new significant limitation on Massachu-
setts homesteads.

Continued from page 2
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On Nov. 30, 2007,
in the latest of a se-
ries of governmental
actions aimed at
stemming the tide of
mortgage defaults
and foreclosures,
Gov. Deval L. Patrick
signed a bill requir-
ing lenders to send a

new statutory default notice to many bor-
rowers facing delinquency.

The bill also requires lenders to notify
the Division of Banks about loans in de-
fault and mortgage foreclosures so the
division can establish and maintain an
accurate database of foreclosure activi-
ty in the state.

Effective May 1, 2008, a mortgagee
cannot commence foreclosure for non-
payment unless the mortgagee has sent
a 90-day notice advising the mortgagor
of his or her right to cure the default. The
new statutory notice must contain infor-
mation about the default and how, where
and when to cure it.

Among other things, the notice must
provide a mechanism by which the mort-
gagor can contest the accuracy of the
lender’s figures. The notice must also in-
clude contact information for the Mass-
achusetts Housing Finance Agency and
the Division of Banks.

The notice requirement applies only to
mortgages secured by a one-to-four-
family residential dwelling occupied at

least in part by the mortgagor. The leg-
islation states that the right to cure un-
der the new law “shall be granted once
during any 5 year period,” which sug-
gests that borrowers who cure a delin-
quency but fall behind again within five
years thereafter would not be entitled to
a second 90 day notice.

The new statute requires the mort-
gagee to send a copy of the 90-day no-
tice to the Division of Banks. The Divi-
sion will track and analyze trends in
foreclosures, including the frequency of
90-day notices relative to the frequency
of completed foreclosure actions. 

A copy of the notice, along with an af-
fidavit of compliance, must be “filed …
in any action or proceeding to foreclose
on such residential real property.” The
bill does not state where the notice must
be filed, but indications from the Legis-
lature suggest that lawmakers intended
the lender to file an affidavit with the Land
Court or Superior Court. 

The legislation also requires foreclos-
ing lenders to notify the Division of Banks
of the auction date and sale price of any
completed foreclosure. 

Assignments and mortgages must now
include the name, address and license
number of any mortgage broker and/or
originator involved in the mortgage, if
known. If no broker or originator is in-
volved in the mortgage, the mortgage
and any subsequent assignment must re-
flect that fact. This requirement poses
challenges to lenders who have acquired
mortgage rights via previous assign-
ments. However, the statute indicates that
failure to comply with the requirement will
not invalidate the mortgage or assign-
ment, thus avoiding a potential problem
for closing attorneys who might otherwise
have been forced to follow up on assign-
ments that lack the proper reference. 

Mortgagees must now provide a writ-
ten itemized accounting of sale proceeds
to the mortgagor. The accounting must
include the sale price, legal fees, auc-
tioneer fees, publication costs and other
fees, as well as the amount of surplus due

to the mortgagor. It is unclear from the
language in the bill whether the ac-
counting provision applies solely to fore-
closures that generate a surplus balance. 

The accounting must be provided with-
in 60 days after the mortgagee receives
the proceeds from the auction purchas-
er, unless the sale is subject to further le-
gal proceedings, in which case the 60
day period is stayed. 

The statute relating to loan modifica-
tions was amended to allow a lender to
change an adjustable or variable rate

mortgage to a fixed rate mortgage as
part of a modification plan. The allow-
able fee for loan modifications was also
increased.

The legislation also changed existing
law regarding the rights of tenants in a
foreclosure context. Tenants living in a
property prior to foreclosure as tenants-
at-will, or under an unexpired lease, will
now be considered tenants-at-will after
the foreclosure. The change to the evic-
tion law takes effect immediately, unlike
the section of the bill relating to 90 day
notices. 

A new statutory section, G.L.c. 255F,
addresses the licensure of mortgage loan
originators. The statute requires appli-
cants to submit an application, undergo
a thorough background check, work only
for a regulated entity, and complete on-
going continuing education courses in
order to maintain the license. 

Chapter 255E, which relates to the li-
censure of mortgage lenders and brokers,
was amended to require the Division of
Banks to inspect licensees’ records and
compile a written evaluation of each li-
censee. The evaluation reviews how well
the lender is “meet[ing] the mortgage loan
credit needs of communities in the com-
monwealth.” At the end of the evaluation,
the Division will assign the lender a de-
scriptive rating: outstanding, high satis-
factory, satisfactory, needs to improve or
substantial noncompliance.

It seems clear that the primary thrust
of the legislation was to place the Divi-
sion of Banks in a position to monitor
lending data more actively. The in-
creased data available via public docu-
ments, as well as copies of 90-day no-
tices and foreclosure auction data from
lenders, will allow the Division to identi-
fy trends in loan defaults and cross-ref-
erence them in a variety of ways.

New legislation adjusts foreclosure process

Fran Nolan is an attorney-director at
the Harmon Law Offices in Newton. The
firm represents creditors with respect to
residential real estate default matters, in-
cluding foreclosures. He can be e-mailed
at fnolan@harmonlaw.com.

Effective May 1, 2008,
a mortgagee cannot
commence foreclosure
for non-payment unless
the mortgagee has sent
a 90-day notice
advising the mortgagor
of his or her right to
cure the default. The
new statutory notice
must contain
information about the
default and how, where
and when to cure it.
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1st Circuit reverses Sudbury condo phasing case
ed — and still provides — the only way
in which percentages may be set in
Massachusetts. Second, the addition of
Section 5(b)(1) did not alter the provi-
sions of Section 5(a). Third, if the Dis-
trict Court decision had not been re-
versed, it would have called into question
titles to hundreds, if not thousands, of
units which had been created in phased
condominiums. 

My colleague, Christopher Marino, and
I filed an amicus curiae brief on behalf of
the Real Estate Bar Association and The
Abstract Club, urging that the 1st Circuit
vacate the judgment to the extent that it

held that Section 5(b)(1) of Chapter 183A
requires a condominium declarant, at the
time it records the master deed, to pre-
cisely identify how each unit’s percentage
interest will change when each new phase
is added to the condominium.

Under the District Court’s interpreta-
tion of the statute, the developer would
have to precisely predict the market val-
ues — and the percentages — of all the
units in all phases several years down the
road. This simply cannot be done with
any degree of accuracy. When a real es-
tate appraiser produces an appraisal re-
port, the appraiser’s value conclusion is
always expressed as an approximation. 

For example, a value conclusion might
be “$1.2,” not “$1,273,459.28.” The ap-
praiser and the lender for whom the ap-
praisal is made understand that no such
precision is possible. The language of
Section 5(a), “such percentage shall be
in the approximate relation that the fair
value of the unit on the date of the mas-
ter deed bears to the then aggregate fair
value of all the units,” is the very an-
tithesis of the District Court’s require-
ment that the master deed at the outset
of the project state precisely what the
percentage of each unit will be in all
phases when the condominium is com-
pleted. As an example of the need for

flexibility, a developer of a phased con-
dominium may begin to build one-bed-
room apartments in the first few phases,
only to discover as marketing proceeds
that there is a market for two-bedroom
apartments, not-one bedroom units.

Under the District Court decision, this
flexibility — which is particularly impor-
tant with respect to condominium proj-
ects that will be built out over a period of
years — would be impossible.

Fortunately, the 1st Circuit overruled
the District Court’s decision, as we had
urged in our brief, preserving for our
clients the flexibility they need to devel-
op phased condominiums.

prepayment premium provisions. Con-
versely, in insolvency cases, courts
take into account equitable considera-
tions such as the benefit or detriment
to other creditors, even if those con-
siderations conflict with the specific
terms of a contract. See In re Skyler
Ridge, 80 B.R. 500, 512 (Bankr. C.D.
Cal. 1987). Accordingly, prepayment
premiums are likely to be enforced
against solvent debtors significantly
more often than in cases involving in-
solvent parties.

Prepayment premium formulas
The formula used to arrive at a prepay-

ment premium also affects the enforce-
ability of the premium. There are several
formulas commonly used, some requiring
a fixed fee based on the amount of the loan
still outstanding at the time of the prepay-
ment, others using a sliding scale per-
centage fee depending on when the pre-
payment occurs, and still others, known
as yield maintenance premiums, com-
paring the contract interest rate with the
market rate to arrive at a premium fee. 

Yield maintenance premiums are the

preferred prepayment premium formula
for long-term, fixed rate lenders because,
by assessing the losses using market in-
terest rates and discounting lost interest to
present value, these provisions more close-
ly estimate the actual losses a lender will
incur than other prepayment formulas. In
re Vanderveer Estate Holdings, Inc., 283
B.R. 122, 132 (Bankr. E.D.N.Y. 2002). 

Courts, however, have both allowed
and disallowed all varieties of prepay-
ment premiums, and no formula has
proven to be the perfect calculation of a
lender’s losses.

Conclusion
Whether a prepayment premium will

be upheld in court, therefore, hinges
primarily on the facts of a particular
case. Factors to consider regarding en-
forceability include whether the pre-
payment premium is assessed after a
voluntary or involuntary prepayment;
whether the enforcement of the pre-
payment premium arises in a bank-
ruptcy proceeding, and, if so, whether
the debtor is solvent or insolvent; and
what kind of formula was used to cal-
culate the premium.

Enforceability of prepayment premiums in Mass.
Continued from page 4

Peter Wittenborg, Executive

Director, REBA, 

50 Congress St., Suite 600,

Boston, MA 02109-4075, 

or wittenborg@reba.net

Send a 
letter to
the editor! 

Continued from page 6

w w w. r e b a . n e t



REBA News • 15Winter 2008

The Real Estate Bar Association for Massachusetts

1495 Hancock Street, Quincy, MA

Serving all of New England

1-800-649-0018

AUCTIONEERS

Real Estate Auctions 
that yield higher bids & liquidate 
property portfolios fast. Let us 
manage the details so you can 
focus on your business.

ANNOUNCING OUR NEW WEB SITE

www.aiCondoDocs.com
We provide measured drawings for Master Deed & Unit Deed plans 

& work closely with attorneys for condominium conversions.

We are Architects & Home Inspectors and can provide plans for 
renovations & inspections for all forms of real estate transactions.

617-323-4955 ext. 101
www.AestheticImages.com

consent of the title insurer; or
F. Any matters created, suffered, as-

sumed or agreed to by the addressee or
known to the addressee.

There are other conditions as well. In
cases where an approved attorney (as
opposed to an issuing agent) is con-
ducting the closing, a title binder or com-
mitment for a policy from the title insur-
er that issued the CPL must be received
by the addressee prior to the time when
the final closing instructions are given to
the approved attorney. 

In addition, the CPL emphasizes that
the agent referred to in the letter is the ti-
tle insurer’s agent only for the limited pur-
pose of issuing title insurance policies,
and is not the insurer’s agent for the pur-
pose of providing other closing or settle-
ment services. Therefore, the title insur-
er’s liability for losses arising out of any
of these other services is limited to pro-
tection expressly provided in the CPL.

The CPL also contains subrogation
provisions, a direction regarding when
and where a notice of claim should be
sent, and a paragraph regarding the abil-
ity of both the insurer and the addressee
of the letter to have a claim arising un-
der the CPL submitted to arbitration.

Other limitations on the liability of the
title insurer under the CPL depend upon
which of the three newly approved forms
the addressee receives. The basic CPL
form is titled the “ALTA Closing Protec-
tion Letter,” and it is the provisions of that
form that have been discussed at length
in this article.

The other two forms contain provisions
that are very similar to those referred to
above, but contain important additional
limitations on liability. The form titled
“ALTA Closing Protection Letter — Limi-
tations” resembles the basic ALTA Clos-

ing Protection Letter, but contains an im-
portant limitation on liability in the “Con-
ditions and Exclusions” section of the CPL.
That additional paragraph states:

“The protection herein offered shall not
extend to any transaction in which the
funds you (the addressee) transmit to the
Issuing Agent or Approved Attorney ex-
ceed $_______ …”

The paragraph then continues by stat-
ing that if the lender or other addressee
wants protection to extend to a transaction
where the funds transmitted to the agent
will be more than the amount referred to
above, the addressee should contact the
title insurer. The paragraph’s final sentence
states that the paragraph will not apply to
individual mortgage loan transactions on
individual one- to four-family residential
properties, including townhouse, condo-
minium and cooperative apartment units.
In other words, this limitation does not ap-
ply to most residential transactions.

The third form is titled “Closing Pro-
tection Letter — Single Transaction Lim-
ited Liability” and protects against loss
in connection with the closing of a single
real estate transaction. There is also an
additional limitation on the insurer’s lia-
bility because the protection under the
CPL is conditioned upon the funds trans-
mitted by the addressee to the agent not
exceeding a particular amount.

Conclusion
There are three new Closing Protection

Forms that have been approved by the
American Land Title Association: the
ALTA Closing Protection Letter, which of-
fers the broadest protection against loss
caused by an agent of the title insurer;
the ALTA Closing Protection Letter —
Limitations, which offers similar protec-
tion, but also contains a condition stat-
ing that the protection under the letter is

not provided where the funds transmit-
ted by the lender (or other addressee) to
the title insurer’s agent exceed a certain
amount; and the Closing Protection Let-
ter — Single Transaction Limited Liabil-
ity, which further limits the liability to cas-
es involving a single transaction, so long
as the funds transmitted to the agent do
not exceed a specified amount.

Each form may be viewed on the ALTA
website, www.alta.org, under Forms and
Standards. The CPL forms appear under
the heading “Recently Adopted or Re-
vised Forms Effective 1/1/08.”

The CPL forms obligate the title insurer to
reimburse the closing protection letter’s ad-
dressee (usually a lender, but the addressee
may also be a purchaser or a lessee of the
property) for actual loss incurred in connec-
tion with a closing conducted by the title in-
surer’s agent. The loss may result because of
the agent’s failure to follow closing instruc-
tions, the failure to obtain required documents
or because there is fraud, dishonesty or neg-

ligence in the agent’s handling of funds or
documents in connection with the closing.

The new forms clarify what has tradi-
tionally been the liability of the title insur-
er under any CPL: that the liability arises
only to the extent that the closing instruc-
tions and/or the agent’s fraudulent or neg-
ligent conduct affects either the status of
title or the validity, enforceability and pri-
ority of a mortgage that is to be insured by
the title insurer obligated under the CPL.

The CPL forms also make it clear that
the title insurer is not liable for loss re-
sulting from certain matters beyond its
control and for loss created or agreed to
by the lender or other addressee.

Furthermore, the protection offered by
the CPL does not extend to cases where
the loss is caused by the fraud, dishon-
esty or negligence of the addressee’s em-
ployee, attorney, broker or agent, or by
the fraud or bad faith of any party other
than the issuing agent or approved at-
torney referred to in the CPL.

ALTA approves revised closing protection letters
Continued from page 9

Culminating a three-year effort, the
Real Estate Bar Association’s Legislation
Committee has proposed comprehen-
sive legislation to reform the Massachu-
setts Homestead Statute, G.L.c. 188.

“The Homestead law has needed a
comprehensive overhaul for many
years,” said E. Christopher Kehoe, co-
chair of the committee.

“This will bring clarification and cer-

tainty to this area of the law, particu-
larly in light of recent Bankruptcy
Court decisions,” added principal
draftsman Michael J. Goldberg. 

To view an executive summary of
the proposed legislation, log on to
www.reba.net/documents/summa-
ry.pdf, and to view a copy of the bill it-
self, log on to www.reba.net/docu-
ments/Homestead.pdf.

REBA proposes Homestead
reform legislation
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consent of the title insurer; or
F. Any matters created, suffered, as-

sumed or agreed to by the addressee or
known to the addressee.

There are other conditions as well. In
cases where an approved attorney (as
opposed to an issuing agent) is con-
ducting the closing, a title binder or com-
mitment for a policy from the title insur-
er that issued the CPL must be received
by the addressee prior to the time when
the final closing instructions are given to
the approved attorney. 

In addition, the CPL emphasizes that
the agent referred to in the letter is the ti-
tle insurer’s agent only for the limited pur-
pose of issuing title insurance policies,
and is not the insurer’s agent for the pur-
pose of providing other closing or settle-
ment services. Therefore, the title insur-
er’s liability for losses arising out of any
of these other services is limited to pro-
tection expressly provided in the CPL.

The CPL also contains subrogation
provisions, a direction regarding when
and where a notice of claim should be
sent, and a paragraph regarding the abil-
ity of both the insurer and the addressee
of the letter to have a claim arising un-
der the CPL submitted to arbitration.

Other limitations on the liability of the
title insurer under the CPL depend upon
which of the three newly approved forms
the addressee receives. The basic CPL
form is titled the “ALTA Closing Protec-
tion Letter,” and it is the provisions of that
form that have been discussed at length
in this article.

The other two forms contain provisions
that are very similar to those referred to
above, but contain important additional
limitations on liability. The form titled
“ALTA Closing Protection Letter — Limi-
tations” resembles the basic ALTA Clos-

ing Protection Letter, but contains an im-
portant limitation on liability in the “Con-
ditions and Exclusions” section of the CPL.
That additional paragraph states:

“The protection herein offered shall not
extend to any transaction in which the
funds you (the addressee) transmit to the
Issuing Agent or Approved Attorney ex-
ceed $_______ …”

The paragraph then continues by stat-
ing that if the lender or other addressee
wants protection to extend to a transaction
where the funds transmitted to the agent
will be more than the amount referred to
above, the addressee should contact the
title insurer. The paragraph’s final sentence
states that the paragraph will not apply to
individual mortgage loan transactions on
individual one- to four-family residential
properties, including townhouse, condo-
minium and cooperative apartment units.
In other words, this limitation does not ap-
ply to most residential transactions.

The third form is titled “Closing Pro-
tection Letter — Single Transaction Lim-
ited Liability” and protects against loss
in connection with the closing of a single
real estate transaction. There is also an
additional limitation on the insurer’s lia-
bility because the protection under the
CPL is conditioned upon the funds trans-
mitted by the addressee to the agent not
exceeding a particular amount.

Conclusion
There are three new Closing Protection

Forms that have been approved by the
American Land Title Association: the
ALTA Closing Protection Letter, which of-
fers the broadest protection against loss
caused by an agent of the title insurer;
the ALTA Closing Protection Letter —
Limitations, which offers similar protec-
tion, but also contains a condition stat-
ing that the protection under the letter is

not provided where the funds transmit-
ted by the lender (or other addressee) to
the title insurer’s agent exceed a certain
amount; and the Closing Protection Let-
ter — Single Transaction Limited Liabil-
ity, which further limits the liability to cas-
es involving a single transaction, so long
as the funds transmitted to the agent do
not exceed a specified amount.

Each form may be viewed on the ALTA
website, www.alta.org, under Forms and
Standards. The CPL forms appear under
the heading “Recently Adopted or Re-
vised Forms Effective 1/1/08.”

The CPL forms obligate the title insurer to
reimburse the closing protection letter’s ad-
dressee (usually a lender, but the addressee
may also be a purchaser or a lessee of the
property) for actual loss incurred in connec-
tion with a closing conducted by the title in-
surer’s agent. The loss may result because of
the agent’s failure to follow closing instruc-
tions, the failure to obtain required documents
or because there is fraud, dishonesty or neg-

ligence in the agent’s handling of funds or
documents in connection with the closing.

The new forms clarify what has tradi-
tionally been the liability of the title insur-
er under any CPL: that the liability arises
only to the extent that the closing instruc-
tions and/or the agent’s fraudulent or neg-
ligent conduct affects either the status of
title or the validity, enforceability and pri-
ority of a mortgage that is to be insured by
the title insurer obligated under the CPL.

The CPL forms also make it clear that
the title insurer is not liable for loss re-
sulting from certain matters beyond its
control and for loss created or agreed to
by the lender or other addressee.

Furthermore, the protection offered by
the CPL does not extend to cases where
the loss is caused by the fraud, dishon-
esty or negligence of the addressee’s em-
ployee, attorney, broker or agent, or by
the fraud or bad faith of any party other
than the issuing agent or approved at-
torney referred to in the CPL.

ALTA approves revised closing protection letters
Continued from page 9

Culminating a three-year effort, the
Real Estate Bar Association’s Legislation
Committee has proposed comprehen-
sive legislation to reform the Massachu-
setts Homestead Statute, G.L.c. 188.

“The Homestead law has needed a
comprehensive overhaul for many
years,” said E. Christopher Kehoe, co-
chair of the committee.

“This will bring clarification and cer-

tainty to this area of the law, particu-
larly in light of recent Bankruptcy
Court decisions,” added principal
draftsman Michael J. Goldberg. 

To view an executive summary of
the proposed legislation, log on to
www.reba.net/documents/summa-
ry.pdf, and to view a copy of the bill it-
self, log on to www.reba.net/docu-
ments/Homestead.pdf.

REBA proposes Homestead
reform legislation
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pair and reconstruction.”
The same bill proposes $355 million

for land conservation, $75 million for ur-
ban parkways and $213 million in spend-
ing on parks, harbor islands, hiking and
biking trails, swimming pools, skating
rinks and campgrounds.

It became necessary to raise the annual
cap on state borrowing to facilitate the ad-
vancement of more capital projects, which
the administration says can be taken on
without overly burdening the hundreds of
millions of dollars set aside every year in
the state budget to pay off state debt.

Of special interest to lawyers has been
the construction of regional justice cen-
ters, or multi-department courthouses,
in Worcester and Plymouth.

Similar facilities will also be built in Fall

River, Salem, Taunton and Lowell and
will replace aged and outdated court-
houses that are too costly to maintain
and not at all suited to the needs of the
public in the 21st century.

Conveyancers in particular are pleased
to see new facilities for the Registries of
Deeds in Lawrence and Worcester. A new
facility was also scheduled to open in
Salem.

These projects are the latest in mod-
ernizing the storage and accessibility of
land records in Massachusetts.

Secretary of State William Galvin and
the Massachusetts Association of Regis-
ters of Deeds and Assistant Registers of
Deeds are to be commended for em-
bracing technology opportunities that
have improved registry services to the
public in the last several years.

Midterm observations: state
should applaud progress

Continued from page 8

ernmental entities.
The ban on two-sided documents will

be more vigorously enforced. Although
our scanners are near state of the art,
nothing slows down the process or in-
vites errors more than switching between
simplex and duplex methods of scan-
ning. The same is true for oversized
pages such as condominium floor plans
attached to deeds.

At first glance, the most onerous
sounding standard is No. 7, which re-
quires a three-by-three inch box in the
upper-right corner of the first page of
each document for the placement of
recording data. Few documents record-
ed today would pass this test. For that
reason, Standard No. 8 was included.
This last rule requires each registry to
adopt some method or procedure that
would allow documents without the

three-by-three box to still be recorded.
One method of doing this is through

the use of a cover sheet that could be
added as the first page of a non-com-
plying document. This has been used
successfully with more than 5,000 doc-
uments that have been recorded elec-
tronically at the Middlesex North Registry
of Deeds during the past three years.

In an age in which words printed on pa-
per have given way to the digital image

for land records, the registry’s ability to
quickly, efficiently and reliably obtain an
image of the document presented for
recording is paramount. The new docu-
ment formatting standards are intended
to help accomplish this. 

Questions or comments about the new
standards should be directed to Richard
P. Howe Jr., register at the Middlesex
North District Registry of Deeds, by e-
mail at lowelldeeds@comcast.net.

Catching up on indexing standards
Continued from page 7
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NORTHERN ASSOCIATES, INC.
PROFESSIONAL LAND SURVEYORS
401 South Broadway, Lawrence, Ma 01843
978.837.3335 (ph) • 800.845.7117 (ph) •  978.837.3336 (fax)
www.northernassociatesinc.com

At Northern Associates, Inc., we have been providing quality, 
professional land surveying services since 1961. 

We specialize in Mortgage Plot Plans serving the following counties in
Massachusetts and New Hampshire:  Barnstable, Bristol, Essex, Middlesex,

Norfolk, Plymouth, Suffolk, Worcester, Rockingham, Hillsborough.  

For an additional fee we also cover the following counties: Hampden, Hampshire,
Franklin, Berkshire, Merrimac, Strafford, Belknap, Carroll and Chesire. 

We offer:

• 6 DAY TURNAROUND • RUSH SERVICE 
• JOB CANCEL PROGRAMS

• REFERENCES UPON REQUEST

A National IRC §1031 “Qualified Intermediary” 

866.394.1031 

apiexchange.com 

Exchange smart. 
§1031 exchanges straight up

Stellar service from an industry leader

REBA Annual Meeting & Conference

Continued on page 20
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• Making Development of Affordable Housing
Easier: the New Universal Affordable Housing
Restriction and the SJC Ruling Limiting ap-
peals of 40B Permits

• Proposed REBA Office Lease form
• New Expedited Permitting Legislation
• Recent and Pending Legislation: Summary

and Highlights
• Recent Developments in Massachusetts Case Law

2006 Spring Seminar Syllabus $130
Includes all recent and pending legislation, recent
case law developments and the popular morning
breakout sessions:
• Bankruptcy Code Amendments Affecting Real

Estate
• The Shifting Sands of Massachusetts Beach Rights
• Conveyancer's Toolbox Essentials
• Hot Issues in Condominium Development 
• Overview of REBA's Omnibus Mortgage Dis-

charge Legislation
• Reverse Mortgages

REBA Handbook of Standards and Forms on
CD-ROM $50
(This publication is available to REBA Members
and Associates only)

REBA Handbook of Standards and Forms hard-
copy (includes three-ring binder) $50
(This publication is available to REBA Members
and Associates only)

Binder for hardcopy of REBA Handbook of
Standards and Forms $10
(This publication is available to REBA Members
and Associates only)

2007 Spring Conference Syllabus $130
Includes all recent and pending legislation, re-
cent case law developments and the popular
morning breakout sessions:
• Top New Features of ALTA's 2006 Policy

Jacket
• Essential Differences between Subleases

and Leases
• Top Mistakes that Drive Examiners Nuts
• Professionalism and Ethics in the Closing

Process
• Environmental Law for Conveyancers
• Useful Insurance Knowledge for the Clos-

ing and Beyond
• Recent and Pending Legislation: Summary

and Highlights
• Recent Developments in Massachusetts

Case Law

2006 Annual Meeting & Conference Syllabus
$130
Includes all recent and pending legislation, re-
cent case law developments and the popular
morning breakout sessions:
• Buying & Selling the Subdivision House

Under Construction-If You Build It, We will
Close (or try to)

• Housing Court Practice: It's More than Evictions
• Nuts and Bolts:  From title Abstract to title Com-

mitment to title Policy and Insured Closing Let-
ters

While supplies last…We will include in every publication order a free Conference 
tote bag!

Item Amount Quantity Total
Standards & Forms  on CD-ROM $50.00
Standards & Forms in a hardcopy with binder $50.00
Empty Binder for hardcopy of Standards & Forms $10.00
2007 Spring Conference Syllabus $130.00
2006 Annual Meeting & Conference Syllabus $130.00
2006 Spring Seminar Syllabus $130.00
2005 Annual Meeting Syllabus $50.00
2005 Spring Seminar Syllabus $50.00
2004 Annual Meeting Syllabus $50.00
2004 Spring Seminar Syllabus $50.00

GRAND TOTAL:

NAME: ________________________________________________ 

FIRM:________________________________________________

ADDRESS:____________________________________________

CITY: ________________________________________________

STATE:  ______________________  ZIP:_____________________

TEL:_________________________  FAX: ____________________

E-MAIL: ______________________________________________

PAYMENT

■ VISA    ■ MC          

CARD NUMBER: _______________________________________ 

EXP DATE: ________

SIGNATURE: ___________________________________________

■ CHECK ENCLOSED 

REBA Members … 
• Do you need a new set of our REBA Handbook of Standards and Forms…? 
• Did you miss out on a Spring Seminar or Annual Meeting…?

Order your REBA publications listed below
by marking the box beside the desired item
with the quantity and return to REBA. 

2005 Annual Meeting Syllabus $50
Includes all recent and pending legislation, re-
cent case law developments and the popular
morning breakout sessions:
• Relocating Easements After M.P.M. Builders

v. Dwyer
• Recent Changes in the State Wetlands Regu-

lations and Enforcement
• Zoning Tear Downs
• Foreclosure, Nuts & Bolts
• Developing a Business Plan Part 1 and Part 2

2005 Spring Seminar Syllabus $50
Includes all recent and pending legislation, re-
cent case law developments and the popular
morning breakout sessions:
• Homesteads
• Litigating Title Problems and Disputes
• “Sticks and Carrots”: An update on Ch. 40B

and a Preview of Ch. 40R
• Zoning Opinion Letter or Zoning Endorsement?
• Billing and Ethics

2004 Annual Meeting Syllabus $50
Includes all recent and pending legislation,
recent case law developments and the pop-
ular morning breakout sessions:
• Employment Law for Lawyers
• Estate and Medicaid Planning Impacting

Real Estate
• Handling Commercial Real Estate Financings
• Stress Management for Real Estate Lawyers
• Title Insurance Claims - Myths, Methods

and Mistakes

2004 Spring Seminar Syllabus $50
Includes all recent and pending legislation,
recent case law developments and the pop-
ular morning breakout sessions:
• Bankruptcy Sales “Free and Clear”
• Bankruptcy Issues in Commercial Leasing
• New Notary Public Requirements
• Real Estate Holding Entities
• Surveying for Attorneys
• Federal Compliance Issues

REBA & CLE 
Publications

ORDER YOURS TODAY!
VISIT http://books.lawyersweekly.com or

CALL 1-800-444-5297 ext. 8124.

LAWYERS WEEKLY BOOKS

02
26

H
A

Plus commentary by eight Superior Court Judges.

For the first time, the leading trial lawyers in Massachusetts reveal
their secrets for handling trials in today’s changed environment.

Get expert
advice from:

� When to take a deposition by videoconference.
� What limits you can place on medical exams ––

and how to avoid having the jury see an
“IME” report.

� How to identify and handle a Daubert/Lanigan
issue.

� The real reason insurers ask for mediation ––
and how to get the most out of it.

� How to use juror questioning of witnesses to your
advantage.

� The four most common expert witness mistakes.
� How to talk to insurance adjustors.
� When to depose an expert for the other side.
� How to take advantage of juror notebooks, interim

commentary and pre-instructions.
� The best way to use high-low agreements, Mary

Carter agreements, and structured settlements.
� How to use Daubert/Lanigan to attack a defense

expert.
� And much, much more!

Michael Bogdanow Leo V. Boyle Michael E. Mone
Elizabeth N. Mulvey Camille F. Sarrouf

Neil Sugarman Anthony Tarricone

Only $49.95 (or $39.95 for MATA members), plus $5.95 shipping/handling

1. Email this form with credit card information 
to mcbride@reba.net

2. Download this form, and FAX to 
617-854-7570 with credit card information

3. Download this form. Mail with check to: REBA,
50 Congress St. Suite 600, Boston, MA 02109

Ordering Options - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 
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MASSACHUSETTS

INDEPENDENT TITLE

EXAMINER’S ASSOC.
M.I.T.E.A.

Find an Examiner at

www.massdeeds.com
and

“Know your Title 
has been Examined”

� �

A.E.L. TITLE 
SERVICES

A full service title 
examination company 

servicing Eastern Mass.

99 East Brookline Street #3
Boston, MA 02118
Cell: 978-457-5671

Fax: 1-800-648-1754
e-mail: 

ael.titleservices@verizon.net

$
WE PURCHASE 

         Multifamily, Raw Land, Improved Lots
         Business Notes (no real estate)
        Realtor Commissions, Royalties, etc.

NOTES
Commercial RE, Industrial Property

Including but not limited to:

        Ed Swartz 978-772-0888
Call for our free report

CONDO DOCS

MSH ARCHITECTURE 
ASSOCIATES

(617) 964-9812 
www.condodocuments.com

REAL ESTATE
APPRAISALS

Residential/Commercial

* Estate Settlement
* Probate - Divorce * Foreclosures 

* Purchase/Refi/2nd 
*1031 Exchange

Certified Appraiser MA, RI
Mark Woolf/Appraiser

401-474-8400 • Fax: 401-633-6357

REAL ESTATE/CONDOMINIUMS

Saul J. Feldman, Esq.
FELDMAN & FELDMAN, P.C.

617-523-1825
e-mail: mail@feldmanrelaw.com

www.feldmanrelaw.com
� Expert Testimony in State and Federal Courts

and in arbitration/mediation proceedings
� Evaluations and Opinion Letters in 

Real Estate/Condominium cases  

MACHINERY &
EQUIPMENT APPRAISALS

• Financing • 1031 Exchanges
• Estate Settlements • SBA Loans

• Inventory Control

Certified Machinery & 
Equipment Appraiser

Mark Woolf/CMEA
401-474-8400

Fax 401-633-6357
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was a partner in the Boston law firm of
Choate, Hall & Stewart with a practice
concentrating in banking, antitrust, health
care, environmental litigation and ad-
ministrative proceedings.

He also represented bondholders of in-
dependent public authorities in litigation
and financings and served on the Amer-
ican Arbitration Association’s commer-
cial panel of arbitrators in Boston.

“We could not be more pleased that re-
tired Judge Laurence will join our grow-
ing program,” said REBA/DR President
Robert J. Hoffman. “His considerable ex-
perience on the appellate bench will be
a great asset to our clients.”

Admitted to the federal and state bars
in Maine, New York and Massachusetts,
Laurence is a member of the Boston and
Massachusetts bar associations, the
American Law Institute and the Ameri-
can Judicature Society.

Laurence has been an adjunct professor
at Northeastern University School of Law
and has authored numerous articles and
professional treatises, particularly in the ar-
eas of legal malpractice, the ethical prac-
tice of law, and the public trust doctrine.

“Retired Judge Laurence will bring
greater depth to our panel, particularly
for business and regulatory issues, and
offer more options for our dispute reso-
lution clients,” said REBA Executive Di-
rector Peter Wittenborg.

Laurence is a 1958 graduate of Har-
vard College, magna cum laude, and a
1962 graduate of Harvard University
School of Law, cum laude. He also holds
degrees from the London School of Eco-
nomics and Political Science as a Ful-
bright fellow, and Oxford University.

About REBA Dispute Resolution
Founded in 1995 to meet the alternative

dispute resolution needs of the business and

real estate communities, REBA Dispute Res-
olution’s more than 20 neutral mediators of-
fer a full range of dispute resolution services,
including mediation, arbitration, conciliation,
mini-trial, summary jury trial, case evalua-
tion and dispute intervener services.

REBA/DR is an approved provider of
court-connected dispute resolution serv-
ices in the Superior Court, Housing Court
and Land Court.

For more information on REBA/DR
and the Real Estate Bar Association, log
on to www.reba.net.

Bobrowski, Laurence join 
REBA Dispute Resolution

Continued from page 1

BOBROWSKI LAURENCE

MARK YOUR
CALENDAR!

Monday,

May 5,

2008, 

at the 

DCU Center

in Worcester
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