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Executive Order on notaries taces likely changes

By Daniel B. Winslow

Governor Mitt Romney is-
sued Executive Order 455
(03-13) establishing new
and modern standards of
conduct for notaries public
that will, for the first time in
Massachusetts, provide no-
taries public with precise in-

formation about the nature

. and scope of their respon-
/ ( sibilities. The guidelines will

A also protect consumers,

—_— il —1 help crack down on im-
posters, curb identity theft and property crimes and
prevent document fraud.

Based on new feedback from various attorneys and
bar associations, there will be certain modifications of
the Executive Order, including extending the deadline
for compliance to May 1.

The order provides guidance to the more than
100,000 Massachusetts notaries on what acts they are
empowered to perform and how to go about those du-
ties. After consultation with several bar associations,
paralegal groups, immigration attorneys, and lay no-
taries, the Executive Order was designed to:

* Address abuses that have victimized members of the
Latino community by prohibiting notaries from ad-
vertising themselves as “notarios.” The word “no-
tario” in Spanish means a lawyer with specialized
training, and the state has received complaints about
non-lawyer notaries who advertise themselves as
“notarios;”

¢ Prohibit notaries public from performing notarial acts

Dan Winslow serves as chief legal counsel to Gouv-
ernor Mitt Romney and Lieutenant Governor Kerry
Healey. Winslow joined the Romney-Healey adminis-
tration from the bench having served as presiding jus-
tice of the Wrentham District Court.

if the person is not in the notary’s presence at the
time of the notarization or does not have satisfacto-
ry evidence of identification, or if the notary public is
a party to or named in the document being notarized,;

Prevent notaries public from conducting real estate
closings, which the Board of Bar Overseers has stat-

BBO Bar Counsel
Clarifies Impact Of

Notary Rule On
Client Confidentiality.

See page 24

ed is the unauthorized practice of law if the notary is
not also an attorney;

Provide notaries with model forms for jurats, ac-
knowledgments, and signature witnessings to be used
in substantially the same form as they appear in the
Executive Order;

¢ Require notaries public to keep a journal in which
they record their official acts; and

¢ Provide standards that the Governor may use to re-
fuse to appoint or to terminate the commission of a
notary public.

There is no question that change is difficult. This Ex-
ecutive Order contains many new, and in some cases,
unfamiliar, requirements that notaries must now follow.
However, these requirements are designed to bring
Massachusetts in line with many other states that have
been regulating notaries for many years.

Potential modifications to Executive Order

Potential modifications to the Executive Order will
likely include:

e A statement that the Executive Order does not
“trump” existing law;

¢ Clarification that a notary may satisfy the require-
ments of the Executive Order by using either a
stamp or a seal, or a combination of a stamp and
a seal together;

¢ A provision that allows notarization of a document if

the notary is named in the document for notice pur-
poses only;

¢ An exception to the requirement that a notary shall
not provide or send a signed or sealed notarial cer-
Continued on page 24

REBA extends reach in real estate bar

The Real Estate Bar Association for Massachusetts
(REBA) is the new name for the 3,000-member
statewide organization known for over 150 years as the
Massachusetts Conveyancers Association (MCA).

The new organizational name and its new publica-

tion (REBA News) reflect the association’s broader
scope and mission as REBA reaches out to real estate
professionals in commercial finance, permitting and
land use, commercial leasing and other concentrations
beyond traditional title-related fields.
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From the President’s desk

By E. Christopher Kehoe

The days are getting longer, the sun is
getting stronger and | hear the birds in
the morning when I open the front door
to get the newspaper. Spring is such a
time of renewal and brings with it an in-
crease in energy following the long, cold
winter that | hope is finally behind us.

Spring also typically signals an in-
crease in homebuyers in the annual real
estate cycle. Rates remain at historic
lows, which is also beneficial to the com-
mercial borrower seeking to refinance or
acquire new properties.

Spring is also the time to look forward
to REBA’s Spring Meeting, which will take
place at the Sheraton in Framingham on
May 10. This will be our last meeting at
that venue as our organization has out-
grown that space. At the meeting you will
hear details about the venue of our an-

Chris Kehoe is a partner in the Boston of-
fice of Robinson & Cole LLP. He is a mem-
ber of the American Land Title Association
(ALTA), the Real Estate Finance Associa-
tion (REFA) and the real estate sections of
the American Bar Association (ABA), the
Boston Bar Association (BBA) and the
Massachusetts Bar Association (MBA). He
lives in Hingham.

nual meeting in November.

Pam O’Brien has promised a number
of exciting educational programs that our
members will find useful in their day-to-
day practice. Look for Pam’s column in
this edition of REBA News. Please mark
your calendars now.

The officers, directors and association
staff of your bar association have been
busy this year working on a number of
issues and initiatives that will benefit you,
our members now and in the future. |
continue to be impressed at the diligence
and effort that every officer, director and
association staff member brings to the
organization. [ cannot say thank you of-
ten enough for their dedication.

Our Legislative Committee, ably chaired
by Bob Kelly, has had a number of signif-
icant issues on its plate since the begin-
ning of the year. Bob and his committee
have been working closely with the Office
of Governor’s Counsel on the executive
order concerning notaries public. Our or-
ganization has made a number of sug-
gestions to the Governor’s Counsel, which
have been incorporated into the clarifica-
tions of the initial order.

The Legislative Committee has also
been very busy with getting the Omnibus
Real Estate Mortgage Discharge legisla-
tion into shape to present to the legisla-
ture. An updated executive summary of
the bill appears on the REBA website at
massrelaw.org. Please take a look at it and
let us know if you have any comments.

The bill is now in the hands of some key
legislators and is being reviewed by both
the Massachusetts Banker’s Association
and the Massachusetts Mortgage Banker’s
Association. At the same time Ed Smith,
our legislative counsel, Bob Kelly and |
have been meeting with legislators to
promote the bill. At some time in the fu-
ture I will be calling on you, our members,
to help gather support for the passage of
this very important legislation.

Your By-Laws Committee, chaired by
Greg Peterson, is in the process of a com-
plete review of the by-laws with an eye
towards taking several structural initia-

tives that will improve the work that REBA
does for its members. We are also con-
sidering several new committees such as
a Real Estate Litigation Committee and
Commercial Real Estate Finance Com-
mittee. You will be hearing more about
these changes in the months to come.

Through the efforts of our immediate
past president Dick Keshian and our Ex-
ecutive Director Peter Wittenborg, the
American Bar Association has agreed
that its Second Annual Symposium on
the Unauthorized Practice of Law will take
place here in Boston on April 23 and
April 24. REBA will be a co-sponsor of
the event and we intend to be very ac-
tively involved in all aspects of it.

Jon Davis, chair of the Committee on
the Practice of Law by Non Lawyers and
Doug Salvensen, our counsel in the Colo-
nial Title case, are busy getting ready for
the event. | would also like to congratu-
late Mike Greco on his election to the
presidency of the American Bar Associ-
ation in 2005. We are honored to have
Mike as our keynote speaker at the an-
nual meeting in November.

There will be a couple of other events
this spring, including the first annual
Opinion Leaders Conference, which will
take place in May. We will be seeking
feedback on what more REBA can be
doing for its members. Our first annual
Thank You Reception will follow that pro-
gram for those generous REBA mem-
bers who have helped support our initia-
tives concerning the unauthorized
practice of law and political action in
Massachusetts. | hope to report on both
of these events later this year.

Finally, [ would like to thank Peter Wit-
tenborg and the chair of our Members
Relation Committee, Sami Baghdady, for
their tremendous efforts in bringing 500
new members to REBA last year. We
hope to have a similar success in re-
cruiting new members this year and we
continue to hope that every real estate
attorney in Massachusetts will see the
value of membership in the Real Estate
Bar Association.

Mark Your
Calendars!

REBA 2004 Spring Seminar
May 10, 2004
Sheraton Framingham Hotel

The Real Estate Bar Association for Massachusetts
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Continued from page 22

4. The Amount of Insurance defined in
Section 2(c)(ii) of the Conditions and
Stipulations shall include Advances,

5. Section 8(d) of the Conditions and
Stipulations shall not apply to Advances.”

This endorsement is designed for use
where the insured mortgage secures re-
payment of future advances made under
aletter of credit, surety agreement (bond),
or reimbursement agreement. Its cover-
age is broader in certain respects than the
other two Form 14 series endorsements.
It contains neither exclusions for advances
made after a petition in bankruptcy or af-
ter filing a notice of a federal tax lien nor
the ALTA Form 6 endorsement coverage.
It also has an optional paragraph 3.d. ad-
dressing mechanics’ lien coverage in the
same manner as the other two Form 14
series endorsements.

Endorsement Form 15

Nonimputation-Full Equity Transfer to
an Owner’s Policy

“The Company agrees that it will not
assert the provisions of Exclusions from
Coverage 3(a), (b), or (e) to deny liabil-
ity for loss or damage otherwise insured
against under the terms of the policy
solely by reason of the action or inaction
or knowledge, as of Date of Policy, of
[identify exiting or contributing partner(s)
of the insured partnership entity, mem-
ber(s) or manager(s) of the insured lim-
ited liability company entity, or officer(s)
and/or director(s) of the insured corpo-
rate entity], whether or not imputed to
the insured by operation of law, provid-
ed [identify the “incoming” partners,
members or shareholders] acquired the
insured as a purchaser for value without
knowledge of the asserted defect, lien,
encumbrance, adverse claim, or other
matter insured against by the policy.”

This endorsement is designed for use
with the new Owner’s Policy that insures
the existing entity that owns the land. It is
to be used where the owning entity loses
all of its partners, members, or share-
holders (prior equity holders) and gains
new equity holders in a sale of the entity.

The buyers of the entity want a new pol-
icy and this endorsement so they are cov-
ered for loss if the entity does not in fact
own the land. The new equity holders do
not want to be denied coverage due to
prior, unknown acts of the entity or knowl-
edge of its prior equity holders that have
not been disclosed. This endorsement in-
sures the incoming equity holders as if
they were a bona fide purchaser without
knowledge in a real estate purchase.

This endorsement may also be used in
a transaction that is not a “full equity
transfer” but rather a deal where an en-
tity is taking title to some land and one
of the equity holders is contributing the
land to the entity in exchange for an eq-
uity interest in the entity. The entity pur-

chases title insurance on the land and
later finds out that the prior owner (con-
tributing partner, member, or sharehold-
er) created or knew about a title defect
at the time the land was contributed to
the entity but did not disclose it.

This endorsement precludes the in-
surer from denying coverage based upon
the fact that at the time the policy was
issued, one of the equity holders of the
insured entity had knowledge of the title
problem. With this endorsement the in-
sured entity would not lose its coverage
for the title defect just because of the pri-
or knowledge, acts, or inaction of the
contributing equity holder.

centage interest in the insured acquired
by Additional Insured as a purchaser for
value without knowledge of the asserted
defect, lien, encumbrance, adverse
claim, or other matter insured against by
the policy.”

This endorsement is similar to Form 15.
It is to be issued with an existing Owner’s
Policy where a new equity holder wants
to be added as an insured under the ex-
isting Owner’s Policy but does not want
to be liable for the pre-existing knowledge,
acts, or inaction of the entity and its oth-
er partners, members, or shareholders
(existing equity holders) that have not
been disclosed to the new equity holder.

While the creation and adoption of these
new forms will help move our industry
forward, our task is not yet completed.
The Forms Committee is also working

on some other endorsements as well
as policy revisions, which hopetfully will
be completed and approved for adoption
by the ALTA Board of Governors
in the near future.

Endorsement Form 15.1

Nonimputation-Additional Insured to
an Owner’s Policy

“For purposes of the coverage provided
by this endorsement, [identify the “incom-
ing” partner, member or shareholder].

“Additional Insured” is added as an in-
sured under the policy. By execution be-
low, the insured named in Schedule A ac-
knowledges that any payment made
under this endorsement shall reduce the
amount of insurance as provided in Sec-
tion 10 of the Conditions and Stipulations.

The Company agrees that it will not
assert the provisions of Exclusions from
Coverage 3(a), (b), or (e) to deny liabil-
ity to the Additional Insured for loss or
damage otherwise insured against un-
der the terms of the policy solely by rea-
son of the action or inaction or knowl-
edge, as of Date of Policy, of [identify, as
applicable, the existing and/or exiting
partner(s) of the insured partnership en-
tity, member(s) or manager(s) of the in-
sured limited liability company entity, or
officer(s) and/or director(s) of the in-
sured corporate entity], whether or not
imputed to the Additional Insured by op-
eration of law, to the extent of the per-

This endorsement adds the new equi-
ty holder as an insured but provides pro-
tection up to the original date of the pol-
icy. It does not cover knowledge, action,
or inaction of the entity and its existing
equity holders acquired or occurring be-
tween the date of the policy and the date
of this endorsement.

Also this endorsement has a signature
block for the insured entity to indicate its
consent to the addition of another insured.
Therefore, if the insurer has a claim un-
der the policy by reason of this endorse-
ment, it is possible that the additional in-
sured (new equity holder) could be paid,
leaving the insured entity with a reduced
amount of insurance because the cover-
age under the policy is reduced by the
amount of the payment made to the ad-
ditional insured (new equity holder).

If the original insured entity does not
consent to the addition of the additional
insured to the policy, the insurer could
be faced with an argument from the orig-
inal insured entity that the payment to
the additional insured was not authorized
and does not operate to reduce the
amount of insurance. This consent sig-
nature block could raise coverage issues

if it is overlooked at a closing and not
signed. The endorsement coverage per-
centage interest entity acquired by the
additional insured.

Endorsement Form 15.2

Nonimputation-Partial Equity Transfer
to an Owner’s Policy

*The Company agrees that it will not
assert the provisions of Exclusions from
Coverage 3(a), (b), or (e) to deny liabil-
ity for loss or damage otherwise insured
against under the terms of the policy
solely by reason of the action or inaction
or knowledge, as of Date of Policy, of
[identify, as applicable, the existing
and/or exiting partner(s) of the vestee
partnership entity, member(s) or man-
ager(s) of the vestee limited liability com-
pany entity, or officer(s) and/or direc-
tor(s) of the vestee corporate entity],
whether or not imputed to the entity iden-
tified in paragraph 3 of Schedule A or to
the insured by operation of law, but only
to the extent that the insured acquired
the insured’s interest in entity as a pur-
chaser for value without knowledge of
the asserted defect, lien, encumbrance,
adverse claim, or other matter insured
against by the policy.”

This endorsement was designed for the
situation where an incoming partner,
member, or shareholder (new equity
holder) is purchasing an equity interest
in the entity that holds title to the land
and requests its own Owner’s Policy. This
endorsement, when attached to the new
policy to the new equity holder, prevents
the insurer from denying coverage sole-
ly on the grounds that the knowledge,
action, or inaction of the owning entity
affecting title is imputed to the insured
(new equity holder).

What'’s Next?

While the creation and adoption of
these new forms will help move our in-
dustry forward, our task is not yet com-
pleted. The Forms Committee is also
working on some other endorsements as
well as policy revisions, which hopeful-
ly will be completed and approved for
adoption by the ALTA Board of Gover-
nors in the near future.

There is another access endorsement
dealing with access to a public street over
a private easement. Yet another deals
with first-loss issues. We are also work-
ing on mobile home issues and modifi-
cations to the ALTA Form 7 endorsement.
We are also working on a major revision
to the ALTA 1992 Loan Policy that will
give even better coverage to our insureds.

As the needs and demands of our cus-
tomers change with time, it is very im-
portant for the industry to keep moving
forward with the development of new and
innovative forms. The ALTA Forms Com-
mittee will continue to be responsive to
those needs.

The Real Estate Bar Association for Massachusetts
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ALTA adopts new form title insurance policy endorsements

Continued from page 15
comply with the requirements of state law
to secure the advances.

This endorsement is useful because
the ALTA 1992 Loan Policy was drafted
to cover only loans fully funded at the
date of policy, other than construction
loans. It is intended to be used for mort-
gages involving future advances the
lender is obligated to make at the request
of the borrower so long as the borrower
is not in default.

If under the law of the jurisdiction
where the land is located any future ad-
vance made by a lender, obligatory or
optional, will take priority over any in-
tervening lien, then this endorsement
may be issued. This endorsement even
extends to advances made by the lender
after a federal tax lien has been filed in
the public records as long as the advance
is made not more than 45 days after the
notice of the federal tax lien has been
filed. This form has an optional exclu-
sion shown as bracket paragraph 4.f,
which carves out coverage for loss due
to mechanics’ liens.

Endorsement Form 14.1

(Future Advance-Knowledge) to a Loan
Policy

“1. The insurance for Advances added
by Sections 2 and 3 of this endorsement
is subject to; the exclusions in Section 4
of this endorsement and the Exclusions
from Coverage in the Policy, except Ex-
clusion 3(d); the provisions of the Con-
ditions and Stipulations, except Section
9(b); and the Exceptions contained in
Schedule B.

“Agreement,” as used in this endorse-
ment, shall mean the note or loan agree-
ment secured by the insured mortgage
or the insured mortgage.

b. “Advances,” as used in this en-
dorsement, shall mean only those ad-
vances of principal indebtedness made
after the Date of Policy as provided in the
Agreement, including expenses of fore-
closure, amounts advanced pursuant to
the insured mortgage to pay taxes and
insurance, assure compliance with laws
or to protect the lien of the insured mort-
gage before the time of acquisition of the
estate or interest in the land and reason-

able amounts expended to prevent de-
terioration of improvements, together
with interest on those advances.

2. The Company insures against loss
or damage to the insured as a result of:

a. The invalidity or unenforceability of
the lien of the insured mortgage as se-
curity for each Advance.

b. The lack of priority of the lien of the
insured mortgage as security for each
Advance over any lien or encumbrance
on the title.

c. The invalidity or unenforceability or
loss of priority of the lien of the insured
mortgage as security for the unpaid in-
debtedness and Advances resulting
from: (i) re-Advances and repayments
of indebtedness; (ii) lack of outstanding
indebtedness before an Advance; or (iii)
failure to comply with the requirements
of state law to secure Advances.

3. The Company also insures against loss
or damage to the insured as a resuilt of:

a. The invalidity or unenforceability of
the lien of the insured mortgage result-
ing from any provisions of the Agree-
ment that provide for: (i) interest on in-
terest; (ii) changes in the rate of interest;
or (iii) the addition of unpaid interest to
the principal indebtedness.

b. Loss of priority of the lien of the in-
sured mortgage as security for the prin-
cipal indebtedness, including any un-
paid interest which was added to
principal in accordance with any pro-
visions of the Agreement, interest on
interest, or interest as changed in ac-
cordance with the provisions of the in-
sured mortgage, which loss of priority
is caused by (i) changes in the rate of
interest; (ii) interest on interest; or (iii)
increases in the unpaid principal in-
debtedness resulting from the addition
of unpaid interest.

“Changes in the rate of interest,” as
used in this endorsement, shall mean only
those changes in the rate of interest cal-
culated pursuant to a formula provided in
the insured mortgage at Date of Policy.

4. This endorsement does not insure
against loss or damage (and the Com-
pany will not pay costs, attorneys’ fees
or expenses) resulting from

a. Advances made after a Petition for
Relief under the Bankruptcy Code (11

U.S.C.) has been filed by or on behalf of
the mortgagor.

b. The loss of priority of Advances to
real estate taxes or assessments im-
posed on the land by governmental au-
thority arising after the Date of Policy.

c. The loss of priority to a federal tax
lien of any Advance made more than
forty-five days after a notice of federal tax
lien has been filed in the public records.

d. The loss of priority of any Advance
made after the insured has knowledge of
the existence of liens, encumbrances or
other matters affecting the land inter-
vening between the Date of Policy and
the Advance, as to the intervening lien,
encumbrance or other matter.

The loss of priority of Advances to
any federal or state environmental pro-
tection lien.

Usury, or any consumer credit protec-
tion or truth-in-lending law.

[The loss of priority of an Advance to
a mechanic’s or materialmen’s lien.]

5. The Amount of Insurance defined in
Section 2(c)(ii) of the Conditions and
Stipulations shall include Advances.

6. Section 8(d) of the Conditions and
Stipulations shall not apply to Advances.”

This endorsement is very similar to the
Form 14, but this form was designed to
be used for loans where the documents
contemplate future advances, but the ad-
vances are optional not mandatory. The
coverage is identical to the Form 14 ex-
cept under this endorsement there is an
additional exclusion from coverage in
paragraph 4.d. that excludes for loss due
to intervening liens of which the lender
has actual knowledge at the time of mak-
ing an advance. So long as the lender
does not have actual knowledge of an in-
tervening lien, the coverage is identical
to the Form 14.

Endorsement Form 14.2

Future Advance-Letter of Credit to a
Loan Policy

“1. The insurance for Advances added
by Section 2 of this endorsement is sub-
ject to: the exclusions in Section 3 of this
endorsement and the Exclusions from
Coverage in the Policy, except Exclusion
3(d); the provisions of the Conditions and
Stipulations, except Section 9(b); and

the Exceptions contained in Schedule B.

“Agreement,” as used in this endorse-
ment, shall mean the letter of credit,
surety agreement or reimbursement
agreement, relating to the repayment of
Advances that are secured by the insured
mortgage.

“Advances,” as used in this endorse-
ment, shall mean only those advances
of principal indebtedness made after the
Date of Policy as provided in the Agree-
ment, including expenses of foreclosure,
amounts advanced pursuant to the in-
sured mortgage to pay taxes and insur-
ance, assure compliance with laws or to
protect the lien of the insured mortgage
before the time of acquisition of the es-
tate or interest in the land and reason-
able amounts expended to prevent de-
terioration of improvements, together
with interest on those advances.

2. The Company insures against loss
or damage to the insured as a result of:

a. The invalidity or unenforceability of
the lien of the insured mortgage as se-
curity for each Advance.

b. The lack of priority of the lien of the
insured mortgage as security for each
Advance over any lien or encumbrance
on the title.

c. The invalidity or unenforceability or
loss of priority of the lien of the insured
mortgage as security for the unpaid in-
debtedness; and Advances resulting
from (i) re-Advances and repayments of
indebtedness; (ii) earlier periods of no in-
debtedness owing during the term of the
mortgage; or (iii) failure to comply with
the requirements of state law to secure
Advances.

3. This endorsement does not insure
against loss or damage (and the Com-
pany will not pay costs, attorneys’ fees
or expenses) resulting from:

a. The loss of priority of Advances to
real estate taxes or assessments im-
posed on the land by governmental au-
thority arising after the Date of Policy

b. The loss of priority of Advances to
any federal or state environmental pro-
tection lien.

c. Usury.

d. [The loss of priority of an Advance
to a mechanic’s or materialmen’s lien.]

Continued on page 23

Mark Your
Calendars!

REBA 2004 Annual Meeting
November 15,2004
Wyndham Westborough Hotel

The Real Estate Bar Association for Massachusetts
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The evolving world of tenancy in common interests

Continued from page 11

laws. Today many of the national spon-
sors of TIC programs treat them as se-
curities and market them through the
broker/dealer network. They have relied
on the definition of a security as an “in-
vestment” contract as set forth in U.S. v.
Howey, 328 U.S. 293 (1946), which has
focused on whether the investor “is led
to expect profits solely from the efforts
of the promoter.”

Others have taken the position that TIC
interests should be treated as real estate
and to bolster their case have structured
their transactions so that the properties
are master leased to the sponsor or an-
other party. They have emphasized that
the return to the investor is determined
by the contracts in place and not the ef-
forts of the sponsors.

The continuing viability of their posi-
tion may have been negatively affected
by the recent U.S. Supreme Court deci-
sion of SEC v. Edwards, slip op. No. 02-
1196 (Jan. 13, 2004), which appeared
to narrow the scope of transactions
whose profits would fall outside the ef-
forts of others.

Based on developments in a few
states, it has also been suggested that
the TICs may be classified under state

law as both real estate and securities.
The consequences of these determi-
nations have a substantial impact on
such issues as the nature of disclosure
required, the applicable regulatory au-
thorities, who can sell the interests (and

through debt, lender’s and borrower’s
counsel will face some of the unique
challenges posed by TICs.

We start with the primary fact that no
single person will own the real estate;
rather numerous persons will hold the ti-

Tenancy in common interests
represent many potential opportunities
for Section 1031 investors. For the
attorneys and advisors, they present
a multitude of challenges.

receive compensation), the compensa-
tion that can be paid and which attorneys
and advisors should be involved in ad-
vising the clients. The state of the law re-
lating to this matter clearly is in its earli-

er stages.

Lender Considerations

Since nearly all TIC interests sold will
be interests in real estate partly financed

Title Standard No. 49:
Getting rid of real
estate attachments

Continued from page 19

bly is inconsequential in any event be-
cause Subsection (e) of the Rule allows
the court to order another or addition-
al attachment before or after the expi-
ration of that period. It makes one won-
der why the period is specified in the
first place.

5 This would usually occur where the
plaintiff believes the defendant is the
“true owner” of the attached property
even though the title stands in the
name of someone else, such as a
spouse, relative or trustee. If that’s not
the case, the wrongfully attached own-
er can challenge the attachment un-
der this section.

6 This section contains the same
conditions of approval of the sureties
as found in §120.

7 For situations in which the action
is in Nantucket County but the at-

tachment is in another county or vice
versa, the time limit is sixty (60) days.

8 This time frame is extended to sev-
enty (70) days for the Nantucket
County situation mentioned in the foot-
note above.

9 Under G.L. c. 236, §49A, execu-
tions last for six (6) years from the
date of recording, unless brought for-
ward under the same procedures as
for attachments under c. 223, §114A,
or unless levy has been made before
the 6 years expires. However, if a levy
(i.e., sheriff’s sale) has occurred be-
fore the 6 years expires, the sheriff
has three (3) months within which to
record the sheriff’s deed under c. 236,
§21. Hence, title is not free of an out-
standing execution until 6 years and
3 months (90 days, plus or minus) af-
ter recording, not just the 6 years un-
der §49A.

tle. A typical structure of a TIC arrange-
ment is that each owner will hold title to
his interest through a bankruptcy-remote
single member LLC - an admittedly
cumbersome structure, particularly if
there are 35 owners. The IRS is current-
ly considering whether title could be held
by a Delaware statutory trust with each
of the owners being beneficial owners.
Preliminary indications are that the IRS

may permit that in certain circum-
stances, but it is unclear as to whether it
will be easy to meet those conditions. It
is generally thought that non-statutory
trusts such as the nominee trust should
qualify.

Another major set of issues is the re-
course (“bad-boy”) carve-outs. To what
extent should co-owners be responsible
for acts of the sponsor (e.g., negligence
in environmental and other due dili-
gence, fraud in connection with the loan)
or of their co-owners. The underlying is-
sues are considerably broader than those
associated with a limited partnership,
where a general partner generally con-
trols the matters triggering the recourse
liability.

Co-owners and sponsors may strive to
limit their liability to matters under their
control, but the lenders may not be sat-
isfied with that. An overlaying factor is
the Rev. Proc. requirement that all debt
is shared equally. It is not surprising,
therefore, that the carve-outs are a lead-
ing element of complexity in the financ-
ing of these properties.

In summary, TICs represent many po-
tential opportunities for Section 1031 in-
vestors. For the attorneys and advisors,
they present a multitude of challenges.
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The subrogation risk in commercial leases

Continued from page 9

less the lease contains an “express and
unequivocal agreement” that it is. The
lease in Peterson did contain a statement
that the tenant would save the landlord
harmless from “loss or damage arising
from ... neglect or improper conduct.”

But the court did not feel that this was
sufficiently explicit to cover a negligent-
ly caused fire. From this, the court con-
cluded that the landlord’s fire insurance
“is deemed held for the benefit of both
parties” Id at 753.

Second, the Court cited Sutton v Jon-
dahl, 532 P.2d 478 (Okla. Ct. App.
1975) and an insurance treatise, Keeton
on Insurance Law, in support of the
proposition that “[e]xtending fire insur-
ance coverage to the occupying tenants
comports with public policy and with the
realities of apartments renting.” Id. at
754. The court also said that “[i]t surely
is not in the public interest to require all
tenants to insure the building which they
share, thus causing the building to be ful-
ly insured by each tenancy.” Id.

If there is a convincing rationale for re-
lieving the tenant from liability for its neg-
ligence, either directly to the landlord or
by subrogation to the landlord’s insurer,
it seems to the writer to be the broader ra-
tionale of Peterson, rather that the some-
what strained readings of lease terms that
form the basis of Lumber Mutual and Lex-
ington, but that is not where we have
come out for commercial leases.

In Seaco v. Barbosa, 435 Mass. 772,
(2002), the SJC declined to extend the
broad holding of Peterson to commercial
leases, and instead returned to the Lum-
ber Mutual/Lexington approach of try-
ing to divine the intention of the parties
from the various provisions of the lease.

The lease in Barbosa did not have a
“fire and other casualty” exception,
which the court found (in combination
with other provisions of the lease) ren-
dered the intention of the parties am-

biguous and a triable issue of fact.
Accordingly, based on Lexington, the
presence in the lease of a yield-up pro-
vision that exempts the tenant from the
obligation to restore fire and casualty
damage is enough (absent, | suppose,
other provisions in the lease that strong-

terms that were usually drafted with
something else in mind (or perhaps as a
trap for the unwary).

And none of this, of course, is at all help-
ful to a landlord who is confronted with a
subrogation claim for property damage
from the tenant’s property insurer.

Notwithstanding the efforts of the SJC
to move the situation at least partly
towards a more rational result, the

potential liabilities are too great for both

landlord and tenant to leave these issues
in doubt, particularly when they can
be explicitly dealt with in the lease.

The answer is a waiver of subrogation.

ly indicate a contrary intent) to establish
(so clearly that no triable issue exists)
that the tenant is not liable to the land-
lord and/or that the tenant is a co-insured
and that in either case, no subrogation
claim can exist.

The absence of such a provision may
(as in Barbosa) create an ambiguity suf-
ficient to create a triable issue of fact.

All of this certainly places the tenant
in a stronger position than previously, but
the issue is still left to turn on the “inten-
tion of the parties,” which individual
judges may feel can be discerned so
clearly that summary judgment is justi-
fied one way or the other or may feel is
sufficiently ambiguous to justify trying
as an issue of fact, all based on lease
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Waiver of subrogation

Notwithstanding the efforts of the SJC
to move the situation at least partly to-
wards a more rational result, the poten-
tial liabilities are too great for both land-
lord and tenant to leave these issues in
doubt, particularly when they can be ex-
plicitly dealt with in the lease.

The answer, as noted above, is a waiv-
er of subrogation. A typical waiver of
subrogation provides, in essence, that if
either landlord or tenant suffers loss or
damage which is caused by the other,
but which is covered by the injured par-
ty’s insurance, i) the injured party waives
any claim it might have against the oth-
er to the extent that it is compensated by
an insurer, and ii) each party agrees to
obtain from its insurer a provision ac-
knowledging this waiver and agreeing
that the insurance carrier will not be sub-
rogated to the rights of the injured party
to the extent that these rights have been
waived. Thus, the waiver actually deals
with the subrogation claim and also the
basic liability between the parties.

It is probably worthwhile (particularly
for situations outside of Massachusetts)
for each party to make sure that a waiv-
er of subrogation is permitted by the ap-
plicable insurance policy before agreeing
in the lease to waive claims against the
other party; otherwise, such a waiver in
the lease might impair the insurance cov-
erage. In fact, however, in Massachusetts
at least, waiver of subrogation is available
at no or minimal additional cost simply

by asking for it (or, in many cases, is au-
tomatically permitted under the basic pol-
icy form, if specified in the lease).

The wording of a waiver of subroga-
tion has to be considered carefully, of
course, to make sure that it really does
protect both parties to the extent that
they expect it to. For instance, if the lan-
guage, as it often does, applies only to
losses for which the injured party is ac-
tually compensated by insurance, it puts
on each party the risk that the other
won't carry adequate insurance (even if
it is required to do so under the lease).

That problem may be avoided if the
language is phrased in terms of losses
“required to be insured under the lease.”
But tenants need to be careful of this ap-
proach, as most leases will require the
tenant to carry insurance on its contents.
However, many lease forms don’t place
any casualty insurance requirements at
all on the landlord.

Another cautionary note is raised by
the case of Seacov Sullivan, 15 Mass. L.
Rep. 660 (Middlesex Superior Court
2003). That trial court decision (which
was eventually settled on appeal) said
because the tenant had allowed the in-
surance it was required to carry on its
own property under the lease to lapse, it
could not take advantage of the waiver
of subrogation to protect it against a claim
by the landlord’s insurer for damage the
tenant had caused to the building.

The writer doesn’t find the rationale for
this conclusion compelling, but it does
present another good reason why parties
to a lease should not let their insurance
lapse, certainly not on the assumption
that the waiver of subrogation will shield
them from some of the potential risks.

Since a well-drafted waiver of subroga-
tion provides a benefit to both landlord
and tenant at little or no cost, there’s no
good reason to preclude it from a lease.

From the landlord’s point of view, how-
ever, there is a possible hitch, G.L.c.186,
§15, which renders void any provision of
a lease that purports to relieve the land-
lord of liability for “any omission, fault,
neglect, or other misconduct,” and the
fear is sometimes expressed that this
would negate the waiver of subrogation
as applied to the landlord, leaving the
tenant with a unilateral advantage.

There are no reported Massachusetts
cases in which this argument is raised
and from the point of view of public pol-
icy and rational allocation of risk, it ought
not to prevail.

Nonetheless, the REBA Leasing Com-
mittee is presently formulating an
amendment to c. 186, §15, which it in-
tends to propose for the purpose of elim-
inating any such concern in the context
of commercial leases.
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Also, relating this back to the discus-
sion of the life of an attachment where a
post-judgment execution is issued, un-
der §114A, the attachment lasts for six
years from recording (or filing) if it turns
out that an execution never issued.

Remember, as discussed above, where
an execution is issued, under G.L.c. 223,
8§59 and c. 236, §4, an attachment will
have a continuing “record life” of only 40
days after an execution on the judgment
is issued if the execution is not recorded
(or filed) within such 40-day period.

Thus, it can be extremely important,
whenever you see an outstanding at-
tachment more than a few months old,
especially one several years old, and no
execution has been recorded, to check
the court case to see if an execution ever
issued.

If one did and you can double check
the court case and the registry to deter-
mine it was never recorded, you may not
have to wait for the 6 years to run or seek
a dissolution of the attachment by one
of the other methods discussed in this
article and Title Standard 49. At the
same time, keep in mind that G.L.c. 223,
§114A allows the creditor to bring for-
ward the attachment for successive six-
year periods by merely recording a let-
ter request to do so from the creditor or
his or her attorney directed to the Reg-
ister of Deeds and recorded. So look out
for those extensions. They do happen
from time to time and they can be easi-
ly overlooked.

4. Deposit with the Sheriff. This por-
tion of the Title Standard addresses the
provisions of G.L.c. 223, §128. The Ti-
tle Standard tracks the statute in provid-
ing that an attachment is dissolved by
depositing with the attaching officer
(usually, the sheriff) a sum of money
equal to the amount of the attachment.

The thing to keep in mind here is that the
depositing of the money is the thing that
dissolves the attachment. No approval
of or action by the court or the plaintiff
or his or her attorney is required.

On the other hand, we need to deal
with record title. As the court is not in-
volved with a situation involving disso-
lution by deposit with the sheriff, there is
no court order, motion, pleading or
Clerk’s Certificate that can be obtained
and recorded. The Comments to the Ti-
tle Standard help out here by providing
that the recording of a receipt from the
sheriff would be sufficient evidence of the
deposit of the money.

In addition, as discussed by my col-
league, Richard Urban, in his Counsel
Q&EA article on page 4 of the first issue
of Stewart Title's newsletter, The Massa-
chusetts Focus (Spring 2002, Vol. 1, No.
1), it is possible to obtain a discharge
from the sheriff upon deposit of the sum
of the attachment. As Richard pointed
out, however, if you have control over the
contents of the discharge, try to have it
make reference to the statute, if possi-
ble, but, at a minimum, try to have it
make reference to the amount of mon-
ey deposited with the sheriff. Otherwise,
you'll still have to get a receipt showing
the amount deposited.

Although it may go without saying, if
you are relying on just the receipt, make
sure the amount deposited matches up
with the amount of the attachment. And
if payment was by check, you may need
to get a copy of the cancelled check or
verify with the sheriff’s office that the
check actually cleared.

5. Death of the Debtor. Subparagraph
5 of Title Standard 49 provides for dis-
solution of an attachment on the death
of the [defendant] debtor (a) if the prop-
erty was owned by the debtor at the date
of death and (b) if an administration of

the debtor’s estate is granted in Massa-
chusetts on an application made within
one year after the date of death.

As the Comments point out, this por-
tion of the Standard is based on G.L. c.
223, §116 and, indeed, the Standard
tracks the statute pretty closely. Although
neither the Standard nor the statute men-
tion it, one presumes the term “adminis-
tration” would include the probate of a will.

Also, the reason for the requirement in
the Standard that the property be owned
by the decedent debtor at the time of
death is because the statute exempts at-
tachments against any property the
decedent debtor “alienated” before his
or her death. Such attachments are not
dissolved under this statute or the Title
Standard.

There is one additional caveat that
bears at least passing note and one that
the Title Standard doesn’t mention: By
its terms, G.L.c. 223, §116 only oper-
ates as to attachments outstanding at the
date of death where “the debtor dies be-
fore [the attached property] is taken or
seized on execution.”

Generally, you're going to know if the
property has been “taken or seized on
execution” before the date of death be-
cause you'll see the execution recorded.
One would think that recording of the ex-
ecution under G.L. c. 236, §4 would be
necessary to constitute a “taking” or
“seizure” on execution. However, | have
not found any case law directly ad-
dressing that issue.

Accordingly, be careful of a situation
in which an execution did issue prior to
death of the debtor but the recording did
not take place until afterward. To be sure
we are talking about relatively short time
frames here, a 30-day or, perhaps, 40-
day window.

But if you're dealing sometime down
the road with an interest in your title that
intervened between the date of death and

the recording of an execution that was
timely recorded under the statute — but
was not recorded prior to the decedent’s
death — beware of the following argument
by the creditor: The “taking” or “seizure”
occurred when the execution was issued,
or when it was placed in the hands of the
sheriff, and the recording is merely a
“perfection” of the seizure and, therefore,
the lien priority of the attachment still
carries forward under G.L.c. 236, §4, de-
spite the provisions of c. 223, §116.
Sounds quite confusing but the good
news is that, if you ever see such a situ-
ation at all, it’s likely to be a once-in-a-
career event and 'm sure your friendly ti-
tle insurance underwriting counsel will be
happy to help work through it with you.

* % %

I Note: the statutory reference in the
Comments section of the Standard has
a typographical error in it; rather than
G.L. c. 233, §132, the reference should
be G.L. c. 223, §132.

2 G.L. c. 236 contains the provisions
for “Levy of Executions on Land” based
on post-judgment executions issued pur-
suant to c. 235.

3 These procedures are also available
in the divorce context in accordance
with Mass.Dom.Rel.P. 4.1, which relies
on and incorporates the provisions of
Mass.R.Civ.P. 4.1.

4 As an aside, | would note that the last
paragraph of Rule 4.1 (c) requires that
“any attachment of property shall be
made within 30 days after the order ap-
proving the writ of attachment.” Clearly,
this is a mandatory provision of the Rule.
However, there is nothing | have found in
the Rules that provides for any particular
consequences of failing to accomplish
the attachment within the required 30
days under the rule. Such failure proba-
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Title Standard No. 49: Getting rid of real estate attachments

Continued from page 10

ing standpoint, however, we’d be looking
for the court’s order on the petition (see
§108 of the statute) dissolving the at-
tachment either totally or as to our prop-
erty, once again, together with a Clerk’s
Certificate.

Another statutory basis for a motion to
dissolve an attachment would be under
§115A of G.L.c. 223, which allows for
the defendant to challenge an otherwise
valid attachment on the basis that no
service was made on him or her.

The statute states that “the attachment
shall be dissolved unless it appears of
record that notice of such action has
been given to [the defendant], in such
manner as the court orders, within sixty
days after the commencement of the ac-
tion, or within such further time as the
court may allow.”

Where this may be significant is in a
situation in which a purchaser, mort-
gagee or other attaching creditor may
come into the chain of title after the is-
suance and recording of an attachment
(by either missing it or ignoring it) and
the defendant wants to assist the pur-
chaser, mortgagee or other attaching
creditor in gaining priority over the first
attaching creditor in the event of the fail-
ure of the attaching creditor to properly
serve the defendant.

Again, | have never seen this basis for
dissolving an attachment used, but you
never know when it might come in handy
someday if you've dgot a friendly defen-
dant and your client is the subsequent
purchaser, mortgagee or attaching cred-
itor, especially if the first attachment was
missed for some good reason such as by
faulty indexing.

Other than challenges to an attachment
under Rule 4.1, probably the most com-
mon basis for seeking dissolution or mod-
ification of an attachment is under §114
of G.L.c. 223. This section of the statute
provides the defendant, or other person
whose property was attached,® with the
opportunity, by motion, to seek a reduc-
tion or discharge of an attachment on the
grounds that the attachment was exces-
sive or unreasonable. As to the defen-
dant, these grounds are pretty straight-
forward, if the defendant can convince
the court of one or the other or both.

As to attached property standing in the
name of someone other than the defen-
dant, the “unreasonable” part would prob-
ably be the part upon which a bona fide ti-
tleholder, for example, would challenge the
validity of an attachment against his or her
property. Surprisingly enough, | did not find
in the statute a specific section dealing with
attachments against innocent non-defen-
dant title holders or holders of other inter-

ests (mortgages or
liens). However, this
section would seem
appropriate for chal-
lenging an attach-
ment as wrongful
against an innocent
titleholder because
such an attachment
would obviously be
“unreasonable.” If successful, the chal-
lenging titleholder would record the court
order along with the customary Clerk’s
Certificate.

Last, there is provision for dissolution
of an attachment by virtue of the ap-
pointment by a court of competent ju-
risdiction of a receiver of the attached
property under G.L.c. 223, §130. This
requires that the complaint seeking the
appointment be filed within four months
after the attachment was made and the
statute nonetheless allows the court to
continue the attachment in its discretion.

You’re not likely to be relying on dis-
solution of the attachment in this type of
situation unless you're dealing with the
receiver. In such a case, various court
documents may have to be recorded
along with a Clerk’s Certificate in order
to establish the appointment of the re-
ceiver and the receiver’s authority to deal
with the property.

While also rarely seen, if you do run
into such a situation, you have the ben-
efit of the provisions of §130 dissolving
the attachment upon the appointment of
the receiver unless the court orders oth-
erwise and this may save you from hav-
ing to require a specific court order dis-
solving an attachment where the court
didn’t deal with it otherwise as part of the
receiver appointment process.

b. Dissolution by Bond.

The provisions for “bonding off” an at-
tachment are set forth in §§120 to 129A
of G.L.c. 223, with the primary proce-
dures under §§120 and 125.

Section 120 of the statute provides for
dissolution of an attachment by giving a
bond with sureties conditioned to pay the
plaintiff’s judgment, such sureties to be
approved by the plaintiff or by his or her
attorney in writing or by a master or the
court. Once approved, §123 of the
statute requires the defendant to file the
bond with the court clerk within 10 days
after approval and the attachment is not
dissolved until the bond is so filed. Again,
a Clerk’s Certificate can then be record-
ed along with a certified copy of the bond
and the approval establishing compli-
ance with §§120 and 123.

Section 125 of the statute provides for
the release of property from the attach-

ment (as opposed
to total dissolution
of the attachment)
upon giving a bond
with sureties® con-
ditioned upon pay-
ing the plaintiff ei-
ther the judgment
or the value of the
property. The prop-
erty to be released under §125 must be
described in the bond. This statute pro-
vides a detailed procedure for the mo-
tion and for the appraisal and determi-
nation of the value of the property before
the bond is approved. Certified copies of
the court order along with a Clerk’s Cer-
tificate should be recorded as with other
methods of dissolution of an attachment
as a result of court proceedings.

There also is a provision under §127
of the statute for a posting a bond with
the court by someone other than the de-
fendant whose property has been at-
tached because the creditor believed
(and was sufficiently able to convince the
court) that the transfer to them was
fraudulent as to the creditor. This proce-
dure could be utilized in a case where the
non-defendant title holder can’t convince
the court of the bona fide character of his
or her title holding status so as to seek a
dissolution under §114 (attachment un-
reasonable) but nonetheless needs to get
the attachment dissolved, such as in a
sale or refinance situation.

Section 123 of the statute requires that
this type of bond be filed with the court
clerk within 10 days after approval as
well. While this is another rarely used
procedure, it is worthwhile being aware
of it in case you do run into it or you may
need to use it for a particular client. For
record title purposes, dissolution of an
attachment by this method, also, would
be established by recording a certified
copy of the bond together with a Clerk’s
Certificate showing compliance with the
statutory procedures.

c. Dissolution by Operation of Law

This is the one we see most often. The
usual statutory bases for considering an
attachment to be dissolved by operation
of law and which could give rise to cir-
cumstances to which a Clerk could cer-
tify are under §§115 and 59 of G.L.c. 223
with §59 being read in conjunction with
84 of G.L.c. 236, which deals with the
recording of a post-judgment execution.

Section 115 of the statute is straight-
forward, providing for dissolution of an at-
tachment upon a final judgment (after any
appeals) in favor of the defendant. A cer-
tified copy of the final judgment together
with a Clerk’s Certificate establishing its

finality would be recorded for this one.

Section 59 provides that an attachment
remains effective for 30 days’ from the
date that appears on the execution issued
upon a judgment in the action, unless, of
course, it was already dissolved by some
other method. Contrast this with the pro-
visions of §4 of G.L.c. 236. In an action
in which there was a pre-judgment at-
tachment, that section requires that an
execution issued on the judgment in the
action must be recorded within 40 days®
after the date on the execution “and the
attachment shall become void forty days
after said date unless the copy is so de-
posited” [i.e., recorded].

Notice that, under both §59 and §4,
the specified time period runs from the
date of the execution issued in the case,
not from the date of the judgment. Rec-
onciling the two statues, it seems that the
attachment continues for 30 days from
the date of the execution, but if the exe-
cution is recorded within 40 days of the
day it was issued, then the execution pig-
gybacks on the lien priority of the at-
tachment.

Essentially, while G.L.c. 223, §59 would
seem to give an attachment a 30-day life,
it’s lien priority “spirit” lingers for anoth-
er 10 days after death to attach to the
body of the execution, thus continuing
the lien priority of the attachment for the
life of the execution.® But if the creditor
fails to record the execution within the 40
days, the attachment becomes “void”
and the execution, when it is finally
recorded, will lose its piggyback status
and establish its own lien priority as of the
date and time of recording.

However, what if no execution is issued
and, therefore, the 30-day limit on the
life of the attachment based on the date
of the execution doesn’t kick in? That'’s
where G.L. c. 223, § 114A and sub-
paragraph 3 of Title Standard 49 come
into play.

3. Expiration of Six Years. Subpara-
graph 3 of Title Standard 49 provides
that an attachment is dissolved upon the
expiration of six years from the date of
recording in the Registry of Deeds (or fil-
ing with the land court Registry District
if registered land) of the attachment or
the most recent bringing forward of it.

The Comments point out that this por-
tion of the Standard is derived from G.L.c.
223, §114A. The two points to be em-
phasized under both the Title Standard and
the statute are: (1) the six years runs from
date of recording, not date of issuance or
approval of the attachment, and (2) watch
out for attachments which have been
brought forward for another six years.

Continued on page 19
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Continued from page 4
new subsections (a), (b) and (d) of section
55 of ¢. 183, also in Section 3 of the bill.

If the mortgagee fails to record the dis-
charge, it shall return to the borrower, or
credit the borrower’s account, all fees
charged or withheld for recording such
discharge, and it shall be liable in dam-
ages to the borrower in an amount equal
to the greater of: the amount of such fees
that were not refunded or credited plus
$2,500, or such borrower’s actual dam-
ages, plus reasonable attorneys fees. See
new subsections (c) and (e) of section
55 of ¢. 183, also in Section 3 of the bill.

4 In all other cases, the mortgagee
shall within 45 days of receipt of a mort-
gage payoff provide to the closing attor-
ney either (a) the duly executed and ac-
knowledged discharge, together with
necessary assignments and other au-
thority supporting documents; or (b) a
copy of the same together with the
recording information. Merely providing
a copy of the discharge or evidence that
the discharge was sent to a registry of
deeds for recording shall not be deemed
to comply with this requirement, unless
the recording information required here-
in is noted on the copy. Failure to com-
ply will result in the same penalties as
above. See new subsection (a) of sec-
tion 55 of ¢. 183, in Section 3 of the bill.

5. If the holder of a mortgage and note
is not the holder of record, the discharge
shall also specify by what instrument(s)
the holder became the holder of such
mortgage and the note, with the record-
ing information, or the holder himself
shall record such documentation or pro-
vide it to the closing attorney. See new
subsection (b) of section 55 of ¢. 183, in
Section 3 of the bill.

A discharge that includes a recital of
corporate succession from a holder of
record may be relied upon without further
evidence of corporate merger, consolida-
tion, charter amendment or conversion of
entity. See new subsection (i) of section

Bill would overhaul ‘outdated’
real estate mortgage discharge practice

55 of ¢. 183, in Section 3 of the bill.

6. A new provision for one-to-four-
family residential property allows for the
discharge of a mortgage by recording an
original note marked paid by the holder.
If the note is not already in recordable
form, it can be recorded as an exhibit to
aG.L.c.183, § 5B affidavit. See new sub-
section (h) of § 55 of c¢. 183 in Section
3 of the bill.

7. In the case of discharge by a note
holder who is not the holder of record of
the mortgage, an original or photocopy

a discharge of a mortgage within 45 days
from receipt and acceptance of payment
in accordance with a written payoff state-
ment as evidenced by a cancelled check.
See new subsection (g)(1) of § 55 of c.
183, in Section 3 of the bill. The bill also
permits such an affidavit if there is a fail-
ure to record or provide the authority doc-
umentation for the entity executing the
discharge. See also subsection (g)(1).
For wired funds, a written confirmation
of payment that recites the payee infor-
mation prescribed in the payoff state-

In early 2003, at the height of the residential
refinance boom, in response to increasing
complaints from the home buying public

and concerns from the lending community,
the title insurance industry and REBA began
work on a comprehensive overhaul of
residential real estate mortgage satistaction
practice in Massachusetts.

of the note with the endorsements there-
on evidencing the transfer of ownership
of such note to said holder may be at-
tached to or referenced in a discharge.
A copy of the note may be attached to
an affidavit by the note holder that it is a
true copy, or an affidavit by an attorney
that such attorney has seen the original
note with the endorsements thereon and
the copy being recorded is a true copy
thereof. See revised § 54C, paragraph
(B) of c. 183 in Section 2 of the bill.

8. The bill retains the opportunity for
an attorney to record a discharge by af-
fidavit if the mortgagee fails to either
record or provide to the closing attorney

ment, when issued by the bank trans-
mitting payment, would be equivalent to
a cancelled check, if attached to the af-
fidavit. See new subsections (f) and
(g)(1) of § 55 of c. 183, in Section 3 of
the bill. The notice of intent to record
such an affidavit may be sent by the clos-
ing attorney with the mortgage payoff,
or, as under present law, it may be sent
if the mortgagee fails to provide or record
a discharge with respect to a mortgage
that has already been paid off.

In either case, if the mortgagee sends
a notice of inadequate payment or oth-
er objection, the affiant must not record
the affidavit until the inadequacy or ob-

jection is satisfied and must add to the
affidavit a copy of the notice of objection
and either evidence or a statement that
the inadequacy or objection has been
satisfied. See subsection (g), paragraphs
(1), (2), (3), (5) and (6), of § 55 of c.
183, in Section 3 of the bill.

9. The bill would reduce the current
50-year statute of limitations for en-
forcement of a mortgage to a period that,
for a mortgage in which no term of the
mortgagde is stated, shall be 35 years
from the recording of the mortgage and,
for a mortgage in which the term or ma-
turity date of the mortgage is stated, the
limitations period shall be 5 years from
the expiration of the term or from the ma-
turity date, unless, in either case, an ex-
tension of the mortgage, or an acknowl-
edgment or affidavit that the mortgage
is not satisfied, is recorded prior to the
expiration of such period. These provi-
sions shall also apply to mortgages on
registered land. See revised §§ 33 and
35 of G.L.c. 260, in Sections 5 and 6 of
the bill.

10. The bill would amend the statute
governing judicial discharges by adding
a new first paragraph allowing a mort-
gagor (as well as his heirs, successors or
assigns) who has some evidence of the
payoff of a mortgage, but who is unable
to obtain a discharge from the mort-
gagee and cannot fully meet the affidavit
or document requirements of the statue
for some reason, to file a petition in the
Land Court or the Superior Court to have
a mortgage discharged at any time with-
out respect to any particular waiting pe-
riods or periods of uninterrupted pos-
session. Alternatively, when there is no
actual or direct evidence of payoff suffi-
cient to proceed under the first para-
graph, the second paragraph retains the
procedure previously set forth in the
statute for discharging old mortgages but
allows for shorter possession periods
than the previous statute. See revised §
15 of G.L.c. 240, in Section 4 of the bill.

A conversation with MMBA Chair Ruth Dillingham

Continued from page 5

are long gone by the time the rule goes
into effect. Many times we would be far
better off to simply let capitalism do its
thing.

The other major challenge will be the
continuation of mergers and consolida-
tion in the mortgage-lending field. This
year, we will see a major regional play-
er, BankNorth, enter the Cape Cod mar-
ket, an area that has historically been lo-

calized, fragmented and even idiosyn-
cratic. And we will see a major national
player, Bank of America, enter the Mass-
achusetts market.

Industry consolidation is a challenge
for the MMBA because our membership
is institutional, not individual. If there are
fewer mortgage lenders in Massachu-
setts it may be that MMBA will have few-
er members. We are exploring develop-
ing different classes of members and we

are seeking ways to support and retain
individuals who may be displaced by in-
dustry consolidation.

REBA News: Are there areas of shared
or common interest between the Mass-
achusetts Mortgage Bankers Associa-
tion and the Real Estate Bar?

Ruth: Certainly in all areas involving
the work and function of the registries of
deeds. This is an area where we both
share concerns and we must work to-

gether to assure that the registries re-
ceive the resources they need to pre-
serve the integrity of the land records
system.

Another area is technology. Mortgage
lenders and lawyers must work more
closely to make certain that both keep
abreast of technology advances to ex-
ploit all potential technology-based cost-
savings for the benefit of the consumers
and homeowners that both groups serve.
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New technology initiatives for REBA members

By Robert Thomas

This year the Real
Estate Bar Associa-
tion has launched a
number of new
technology initia-
tives while partici-
pating in the co-op-
erative education
program at North-
eastern University’s
College of Computer Science.

Technology permits the Association to
offer a menu of expanded services and
benefits to a wider variety of members at

A native of Redmond, Wash., Robert
Thomas is a “middler” in the College of
Computer Science at Northeastern Uni-
versity. He is currently working as
REBA’s IT Intern for a six-month term as
part of Northeastern’s co-operative edu-
cation program.

Technology permits REBA to offer
a menu of expanded services to
more members at a lower cost.

a lower cost. REBA e-News, our e-
newsletter to all members is, perhaps, the
best known and most successful of our
technology initiatives. While the REBA
staff works closely with the Technology
Committee, chaired by Mike Krone, to
develop new services and benefits, we
welcome comments and suggestions
from any Association member.

Some of our upcoming plans include
the following.

ListServe software. To more effective-
ly serve the 15 committees that comprise
the working elements of the Association
reporting to the Board, we are introducing

ListServe software that offers committee
members 24/7 real time communication
in a closed, secure environment. The List-
Serv software will require that REBA re-
place its existing web hosting company
with one possessing greater capacity and
flexibility. We are exploring some alterna-
tives and hope to make ListServ available
to our committees by early April.
Standards and Forms. In addition to
hard copies mailed to every new mem-
ber, the Association makes the Title Stan-
dards, Practice Standards, Ethical Stan-
dards and Forms available on the REBA
web site, www.massrelaw.org. To reduce

printing and postage costs REBA will soon
begin to send a complete set of standards
and forms to new members on a CD. We
believe that we can save $18,000 a year
in printing and postage alone with this
change. Naturally, the CD will be avail-
able to existing members who would pre-
fer to have the Standards and Forms avail-
able on their office computer.

Membership Software. We are cur-
rently working with a consultant testing
various association membership soft-
ware products all operating on a Mi-
crosoft Access platform. Membership
software includes various modalities to
permit broadcast fax, e-mail blasts, or
postal service mailings to members.
These programs also organize events
and seminars, handle program registra-
tions, publication of syllabi, payment
processing and name badges. We expect
to introduce this membership software in
the summer of 2004 and have it running
and de-bugged by September.

Deed excise taxes under G.L.c. 64D: A primer

Continued from page 7

are not being properly taxed. The reac-
tion to this was the adoption of a new
section 6B of Chapter 64D. This provi-
sion provides:

“The register of deeds may refuse to
record or register any deed, instrument
or writing which does not have the
stamps required by this chapter, as de-
termined by the register (emphasis
added) affixed thereto or to vellum,
parchment or paper upon which it is writ-
ten or printed.”

This provision permits the register, in
his or her discretion to refuse to accept
a deed for recording. It does not provide
for any appeal process, whether to the
Department of Revenue or otherwise. It
also does not provide any guidance as
to how a person seeking to register a
deed would satisfy the register that no
excise stamps are actually required.

In practice, there have already been in-
stances in which transactions where the
registries have refused to accept deeds
that the registry personnel have believed
should have had excise stamps and none
were purchased. A particular example is
a transaction in which an individual own-
er of a commercial property transferred
the property to a limited liability com-
pany for less than $100.00 and there fol-
lowed immediately thereafter a mort-
gage to a conduit lender for several
million dollars.

The registry personnel took the posi-
tion that this was exactly the type of

transaction that the statute was intend-
ed to capture and refused to record the
deed. It required several hours to finally
convince the registry personnel that
there really was not any consideration
requiring an excise stamp because the
limited liability company was a single
member LLC and that, according to the
certificate from the Secretary of State’s
office that was to be recorded as part of
the documents, the individual was the
sole manager.

It would seem a likely target for suspi-
cion is any deed that recites that it is for
nominal consideration and where the
grantee or the grantor is a corporation,
limited liability company or other such
entity. Practitioners should be aware of
this as another potential problem in any
transaction, as such a delay may result
in not recording documents on the day
that it is intended, leading to problems
with wires and payoffs.

Other Potential Problems

There are several other areas that
practitioners should be aware of involv-
ing Chapter 64D that may not neces-
sarily occur frequently, but can be prob-
lematical.

The first area is the question of liabili-
ty for payment for the excise stamp. Sec-
tion 2 of Chapter 64D states, “The tax
imposed by this chapter shall be paid by
the person who makes or signs the deed,
instrument or writing, or for whose ben-
efit the same is made or signed.”

If the excise is not paid, or less than the
proper amount is paid, how long will the
liability remain outstanding? The De-
partment of Revenue has published DOR
Directive 03-1- Limitation Period for As-
sessing the Deeds Excise — in which it
takes the position that if the amount of
excise stamps is less than the full amount
required, the commissioner may make
an assessment within three years from
the date the deeds excise was paid.

If however, no excise stamps were pur-
chased when they should have been, the
Department asserts that there is no time
limitation on the subsequent assessment.
A full analysis of the Department’s rea-
soning is beyond the scope of this arti-
cle, however, your attention is directed
to the Directive for the citations and rea-
soning set forth therein.

Another issue that arises is the transfer
of beneficial interests in nominee trusts.

Some practitioners choose to effectu-
ate a transfer by using a transfer off of-
record interests in a nominee trust so as
to avoid revealing that a transfer has oc-
curred, the identity of the parties to a
transaction, and the amount of the con-
sideration. The reasons may range from
concealing the identity of a high profile
person to avoiding providing assessors
with information that may work to the
detriment of the owners.

There is nothing legally or ethically
wrong with such a transaction, but it does
not avoid liability for the proper amount
of excise stamps for the amount of the

true consideration. According to Mass-
achusetts Department of Revenue Di-
rective 95-5, “Sales and transfers of ben-
eficial interests in nominee trusts for a
consideration in excess of one hundred
dollars are subject to the deeds excise.
The excise stamps should be affixed to
the assignments of beneficial interest,
whether or not these documents are
recorded.”

Finally, the issue of excise stamps for
deeds in which two parties swap proper-
ty interests, whether through an IRC §1031
transfer or otherwise, is subject to the
payment of excise stamps on each deed.

According to Massachusetts Depart-
ment of Revenue 89-14: “When parties
exchange real estate the conveyance of
each parcel is subject to the deeds excise.
If a parcel of real estate is conveyed in ex-
change for property other than real estate
(i.e., personalty) only the conveyance of
the real estate is subject to the excise. In
like-kind exchanges, the consideration in
each case is the value of the property re-
ceived by the transferee.”

This article is not intended to be an ex-
haustive study of the provisions of Chap-
ter 64D and the regulations that have
been promulgated, but is only intended
to highlight a few of the issues that are of
current concern. In addition to the ma-
terials on the Department of Revenue’s
website, your attention is also directed to
the Real Estate Bar Association’s web-
site and the practice and ethical standards
which can provide additional guidance.
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ALTA adopts new form title insurance policy endorsements

By Lawrence F. Scofield

At the October 2003 American Land Ti-
tle Association Annual Convention, 12
new, primarily commercial endorsements
were promulgated by the Title Insurance
Forms Committee and adopted by the
ALTA Executive Committee. The Forms
Committee had been debating and draft-
ing these endorsements for the better part
of the last three years.

The Committee first debated what
commercial coverages were being re-
quested on a regular basis in current com-
mercial financing transactions. Once the
number of endorsements was narrowed,
it was time to formulate the wording for
the coverages. The number of language
variations for each type of coverage var-
ied by carrier, by region, and by under-
writers within the same company. Many
of us on the Committee were quite sur-
prised by the breadth of language varia-
tions relative to the same endorsement.

By standardizing the most common
commercial endorsements the Commit-
tee intended for benefits to flow to in-
sureds as well as insurers. Customers re-
questing these endorsement forms may
rely on the coverage being consistent
from company to company, state to
state, and region to region.

By using common endorsement lan-
guage, judicial decisions interpreting each
endorsement will have greater precedent
from state to state. Less time will be spent

A long-time member of the Association,
Larry Scofield is senior vice president
and New England states manager for
Old Republic National Title Insurance
Corporation. He serves on ALTA’s na-
tional Forms Committee and also on
ALTA’s Indian Land Claims Committee.
He is a member of the American College
of Real Estate Lawyers.

negotiating over exact language. Though
in some circumstances it may be neces-
sary to modify standard endorsement lan-
guage to fit specific circumstances unique
to a transaction or series of transactions,
nevertheless, it is valuable to have well-
considered coverage and language in
standardized forms useful in the vast ma-
jority of circumstances.

Some of the following endorsements
contain bracketed language that is op-
tional language. It may or may not be
used depending upon specific circum-
stances and individual company prac-
tice. In drafting these Forms, the Com-
mittee took great pains to use words and
phrases consistent with those used in
practice.

Endorsement Form 14

“(Future Advance-Priority) to a Loan
Policy

1. The insurance for Advances added
by Sections 2 and 3 of this endorsement
is subject to: the exclusions in Section 4
of this endorsement and the Exclusions
from Coverage in the Policy, except Ex-
clusion 3(d); the provisions of the Con-
ditions and Stipulations, except Section
9(b); and the Exceptions contained in
Schedule B.

a. “Agreement,” as used in this en-
dorsement, shall mean the note or loan
agreement secured by the insured mort-
gage or the insured mortgage.

b. “Advances,” as used in this en-
dorsement, shall mean only those ad-
vances of principal indebtedness made
after the Date of Policy as provided in the
Agreement, including expenses of fore-
closure, amounts advanced pursuant to
the insured mortgage to pay taxes and
insurance, assure compliance with laws
or to protect the lien of the insured mort-
gage before the time of acquisition of the
estate or interest in the land and reason-

able amounts expended to prevent de-
terioration of improvements, together
with interest on those advances.

2. The Company insures against loss
or damage to the insured as a result of:

a. The invalidity or unenforceability of
the lien of the insured mortgage as se-
curity for each Advance.

b. The lack of priority of the lien of the
insured mortgage as security for each
Advance over any lien or encumbrance
on the title.

c. The invalidity or unenforceability or
loss of priority of the lien of the insured
mortgage as security for the unpaid in-
debtedness and Advances resulting from:
(i) re-Advances and repayments of in-
debtedness; (ii) lack of outstanding in-
debtedness before an Advance; or (iii)
failure to comply with the requirements
of state law to secure Advances.

3. The Company also insures against loss
or damage to the insured as a result of:

a. The invalidity or unenforceability of
the lien of the insured mortgage result-
ing from any provisions of the Agreement
that provide for: (i) interest on interest;
(ii) changes in the rate of interest; or (iii)
the addition of unpaid interest to the prin-
cipal indebtedness.

b. Loss of priority of the lien of the in-
sured mortgage as security for the prin-
cipal indebtedness, including any unpaid
interest which was added to principal in
accordance with any provisions of the
Agreement, interest on interest, or inter-
est as changed in accordance with the
provisions of the insured mortgage,
which loss of priority is caused by (i)
changes in the rate of interest; (ii) inter-
est on interest; or (iii) increases in the un-
paid principal indebtedness resulting
from the addition of unpaid interest.

“Changes in the rate of interest,” as used
in this endorsement, shall mean only
those changes in the rate of interest cal-

culated pursuant to a formula provided in
the insured mortgage at Date of Policy.

4. This endorsement does not insure
against loss or damage (and the Com-
pany will not pay costs, attorneys’ fees
or expenses) resulting from:

a. Advances made after a Petition for
Relief under the Bankruptcy Code (11
U.S.C.) have been filed by or on behalf
of the mortgagor.

b. The loss of priority of Advances to
real estate taxes or assessments imposed
on the land by governmental authority
arising after the Date of Policy

c. The loss of priority to a federal tax lien
of any Advance made more than forty-
five days after a notice of federal tax lien
has been filed in the public records.

d. The loss of priority of Advances to
any federal or state environmental pro-
tection lien.

e. Usury, or any consumer credit pro-
tection or truth-in-lending law.

f. [The loss of priority of an Advance to
a mechanic’s or materialmen’s lien.]

5. The Amount of Insurance defined in
Section 2(c)(ii) of the Conditions and
Stipulations shall include Advances.

6. Section 8(d) of the Conditions and
Stipulations shall not apply to Ad-
vances.”

This endorsement provides coverage
to a lender for a revolving line of credit
or credit line. It covers a loss the lender
might suffer should a future advance not
have the same priority as the original
mortgage.

It also covers: a) the lender’s loss if each
advance does not create a valid and en-
forceable lien on the title; b) loss resulting
from the invalidity or unenforceability of
the insured mortgage due to re-advances
and repayments of the mortgage; c) lack
of an outstanding indebtedness before any
advance; and d) failure of the lender to

Continued on page 22

Developing for the present and future of business

eTFile for Law

“Go Paperless”

eTFile enables your agency to “go paperless”, improves customer management,
eliminates costs and space for file cabinets, and enhances disaster recovery plans.

Call Paul Carlberg at 888.672.7737 x202
or email [zcarlberg@etfile.com for more information.

Check out our website @ www.etfile.com.
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Technology and the conveyancing
attorney in a ‘bundled services era’

By Michael P. Krone

Although changes
to RESPA seem, on
one day imminent
and on another far
off, there is one truth
that is becoming ob-
vious. Lenders are
starting to require
settlement service
providers, such as

Mike Krone serves on the Association’s
Board of Directors, chairing its Technol-
ogy Committee. He is vice president and
special counsel for First American Title
Insurance Company and is a frequent
lecturer non-real estate and legal tech-
nology issues.

conveyancing attorneys, to offer them one
fee pricing. They will then include this fee
in their guaranteed price to consumers.

BN Amro, the fifth largest loan origi-
nator and seventh largest loan servicer
in the United States is a bit of a pioneer
in settlement services bundling. It has
been offering its OneFee Mortgage Loan
to its own customers for two years and
recently began to roll it out in pilot pro-
grams to brokers across the nation.

What this means for conveyancing at-
torneys in Massachusetts, and for con-
veyancers throughout the country, is that
fixed pricing for their services is now be-
coming a requirement rather than a sug-
gestion. One need only look at the recent
television ads for Ditech to see that one
fee pricing is spreading throughout the
mortgagde lending industry.

The race to bundle is on and con-
veyancing attorneys appear to be the least
adept at dealing with it. In order to gain
the efficiencies they will need to compete
for the business of these one-fee lenders
they will need to transact business in the
same fashion as do the lenders and prac-
tically all of the other service providers in
the mortgage closing.

Technology is the link. No longer can
conveyancers be without a high-speed
Internet connection. The electronic de-
livery of documents for closing all but
mandate that they obtain such service.
Electronic ordering and Internet posting
of status and placement of documents
for lender and consumer viewing are now
commonplace in this industry.

By developing an Internet presence, or
adopting some of the web-based plat-

forms and conveyancing software op-
tions, conveyancers can provide these
Internet-based services that consumers,
realtors and lenders want.

Some of this technology also allows
conveyancers to transact business re-
motely with their client base and provides
a connection to their title insurance un-
derwriters for back policy review and
electronic remittance of policies. The
cost of such systems is minimal com-
pared to their advantages Reductions in
staff time devoted to data entry along
with efficiencies gained through elec-
tronic delivery of documents can create
real savings for conveyancers.

Several years ago there was doubt
when one spoke about the promise of the
Internet in conveyancing. The doubt has
turned to confirmation.

Educating home buying public on
role of the real estate attorney

By Sami S. Baghdady

With the spring
home buying sea-
son upon us, the
Real Estate Bar As-
sociation has re-
sumed its statewide
print  advertising
campaign.

Since the spring
2001, REBA has
placed advertisements about the impor-
tant role the real estate attorney plays in
the home buying process in the Real Es-
tate Section of the Boston Sunday Globe,
the Boston Herald and various commu-
nity newspapers throughout the state.

The objective of the ad campaign is to
educate homebuyers on the advantages
of having a real estate lawyer represent
them when buying a home. Specifically,
the target of the ads is the first-time
homebuyer, because that individual is
probably the least knowledgeable about
why they need an attorney, while being

Sami Baghdady chairs the REBA
Membership and Public Relations Com-
mittee. He practices with the Baghdady
Law Offices in Arlington and Worcester.

the most vulnerable to the pressures of
other parties representing the seller.
For example, homebuyers are often
encouraged to hire an attorney just to re-
view the purchase and sale agreement,
or are misadvised that the lender’s coun-
sel also represents them. With a positive

retaining a real estate lawyer is an im-
portant first step to take in the home
buying process. The ads are meant to
be lightly humorous so as to avoid ap-
pearing too self-serving.

The ads were developed at little cost
to REBA with the help of students of

REBA is the first bar association in
Massachusetts to implement a
continuous print ad campaign to promote
the public image of the real estate lawyer.

experience, the first-time homebuyer will
likely retain a real estate lawyer again as
a second-time homebuyer and as a sell-
er of property.

The ads convey the message that
buying a home is a serious matter, that
real estate law is a specialty, and that
the real estate lawyer will protect their
interests. They promote the notion that

Boston University’s School of Commu-
nications AdLab Program. REBA’s Mem-
bership and Public Relations Committee
has worked with BU’s gifted AdLab stu-
dents over the last several years to de-
velop a series of cleaver advertisements.

Through its Co-Operative Advertising
Program, REBA has adapted its ads for
the use of its members to advertise with-

in their local community. REBA does not
charge its members for the use of the
ads, and will even share in the cost of its
members’ advertising.

While the idea of advertising to count-
er the negative publicity that is often as-
sociated with the lawyer has been dis-
cussed by other bar associations, REBA
is the first bar association in Massachu-
setts to implement a continuous print ad
campaign to promote the public image
of the real estate lawyer.

“REBA is firmly committed to helping
the public realize the value its attorney
members bring to the closing table,”
said President Christopher Kehoe. “All
too often the role of the real estate
lawyer is misunderstood and underes-
timated, until it’s too late. It ends up
costing the consumer a lot more mon-
ey to correct a problem which could
have been avoided if he or she were rep-
resented at the initial stages of the
home-buying process.”

REBA is grateful to First American Ti-
tle Insurance Company, CATIC, Stewart
Title Insurance Company, Common-
wealth Title Insurance Company and
Chicago Title Insurance Company for
their support and generous donations to
help fund the advertising campaign.

Visit www.massrelaw.org today!
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2004 Spring Seminar

The Afternoon Sessions

Recent & Pending Legislation: Summary and Highlights

Recent Developments in Massachusetts Case Law

Continuing Education Committee Chair
Pamela B. O’Brien, Esquire

General Information

¢ Premium credit for professional liability insurance may be given for attending
properly documented continuing legal education programs.

¢ Continuing Legal Education credit can be made available in other New Eng-
land states. Contact REBA for specific details.

e Registration for REBA’s 2004 Spring Seminar is open to REBA members/sub-
scribers in good standing, their guests and non-members/subscribers (for an ad-
ditional fee). Everyone attending the REBA 2004 Spring Seminar must regis-
ter. The Registration Fee includes the cost of the morning and afternoon sessions,
the seminar written materials and the luncheon. We are unable to offer discounts
for persons not attending the luncheon portion of the program.

Please submit only one registration form per person. Additional registration
forms are available from the REBA office; registration forms may be photocopied.

¢ Confirmation of registration will be sent to all registrants. Name badges and a
list of registrants will be distributed with program materials.

¢ Registrations with the appropriate fee should be sent by mail or fax to arrive pri-
or to April 24, 2004 to guarantee a reservation at the Spring Seminar. Registra-
tions received on/after April 24, 2004 are subject to an additional processing fee
of $25. Registrations canceled in writing on/before April 24, 2004 are subject to
a processing fee of $25. No other refunds will be permitted. Substitutions of reg-
istrants attending the program are welcome and may be made at any time. Writ-
ten materials will automatically be mailed to “No Shows” after the program.

® Smoking is prohibited in this section of the hotel and the use of cell phones and
pagers is strongly discouraged in the meeting rooms during the programs.

Driving Directions

From Boston:
Massachusetts Turnpike (I-90) West to Exit 12. Bear left after toll and proceed
onto Route 9; the Sheraton Framingham Hotel is immediately on the right.

From Worcester:
Route 9 East. Pass hotel on left. At next set of lights, make a U-turn onto Route
9 West. The Sheraton Framingham Hotel is approximately one mile on the right.

From Points West via Massachusetts Turnpike:
Massachusetts Turnpike (I-90) East to Exit 12. Bear left after toll and proceed onto
Route 9; the Sheraton Framingham Hotel is immediately on the right.

For additional information, telephone the hotel at (508) 897-7200.

Sheraton Framingham Hotel
Monday, May 10, 2004
Framingham, Massachusetts
9:00 am - 3:30 pm

Registration Form

Complete this form, include the appropriate fee and return to: REBA Educational Foundation,
Attn: 2004 Spring Seminar, 50 Congress Street, Suite 600, Boston, MA 02109-4075. Tel: (617)
854-7555 and (800) 496-6799; Fax: (617) 854-7570.

YES, please register me for REBA’s 2004 Spring Seminar, May 10, 2004, Framingham, MA.
[ am a REBA member/subscriber in good standing and have paid my 2004 membership dues.

NO, I am not a REBA member/subscriber but am registering for the 2004 Spring Seminar.

YES, my firm/organization is interested in reserving table(s) at the 2004 Spring Seminar.
Each reserved table hosts ten (10) registrants at a fee of $1250 per table.
Please reserve table(s). Firm/Organization:
(Please attach completed registration forms for each of the ten people at this table.)

[ am unable to attend the 2004 Spring Seminar, but would like to purchase a copy of the
seminar syllabus and an audiotape recording of the general sessions. (Orders must be placed no lat-
er than May 10, 2004. Please allow 6-8 weeks for delivery.)

Method Of Payment

(Please circle all that apply) Before On/After
Apr 24,2004 Apr 24, 2004

Member/Subscriber Registration $125 $ 150
Guest Registration $ 165 $190

Tables @ $1,250 each $ $_
Syllabus & Audiotape $120 $120
TOTAL $ $

I have enclosed a check for the total amount listed above.

Please charge my MasterCard or VISA with the amount itemized above.

Card Number: - -

Expiration Date: Signature

(Please type or print clearly...Only one registrant per form, please.)

NAME:

NICKNAME FOR BADGE:
FIRM/ORG:
ADDRESS:
CITY: STATE:
DAYTIME TELEPHONE: FAX:
E-MAIL:

Esq.(Y/N)

ZIP CODE:




presents the

EDUCATIONAL
FOUNDATION;, INC.

The Morning Sessions
Bankruptcy Sal.es Free and .Clear . Keynote Speaker
Bankruptcy Issues in Commercial Leasing . :
) ) Charles J. Kovaleski, Esquire
New Notary Public Regulations President

Real Estate Holding Entities American Land Title Association

Surveying for Attorneys

Federal Compliance Issues for Real Estate Attorneys

Schedule Of Events

9:00am - 12:00pm

9:15am - 12:00pm

9:15am - 10:00am
and

10:15am - 11:00am

9:15am - 10:00am
and

10:15am - 11:00am

10:15am - 11:00am
and

11:15am - 12:00pm

9:15am - 10:00am
and

11:15am - 12:00pm

Registration Desk and Exhibits Open Promenade
THE MORNING SESSIONS

Most sessions are repeated. Check the times for each.

Bankruptcy Sales “Free and Clear” Wayland

Attorneys Melvin S. Hoffman, Robert J. Moriarty and Douglas B. Rosner will
guide you through the intricacies of real estate sales in Chapter 7 and Chap-
ter 11 bankruptcy cases. Panelists will describe the process of consummat-
ing bankruptcy sales and define what “free and clear” really means. You will
learn about the ability of bankruptcy trustees or debtors to sell real estate
free of municipal and other liens and interests and what strategies may be
available to lienholders to protect themselves. The panel will also explore
the title implications of free and clear sales transactions.

Middlesex
North/South
Should your landlord client take a letter of credit or cash as a security deposit? If your
client's tenant files for bankruptcy, what are the landlord’s rights under the lease
while the case is pending? Can the tenant assign the lease in its bankruptcy over
your client’s objection? And, if your client is a tenant, what protections are available
if the landlord seeks bankruptcy relief? Don't let the bankruptcy of your commercial
landlord or commercial tenant take you by surprise. Attorneys Robert M. Carney and
Michael J. Goldberg will discuss the “ins and outs” of drafting and negotiating com-
mercial leases to protect your clients from the unexpected. They will also address
various pre-bankruptcy enforcement strategies and their impact once a bankruptcy
is filed and the basics of the bankruptcy process as it affects leases.

Bankruptcy Issues in Commercial Leasing

New Notary Public Regulations Middlesex North
On December 19, 2003 Governor Romney issued Executive Order 455 estab-
lishing standards of conduct for notaries public. Deputy Legal Counsel Ju-
dith Goldberg and Attorneys Craig J. Martin and Virginia Stanton Smith will
discuss the provisions and guidelines (including notary journals and client
confidentiality) of this order which is based on the Model Notary Act pub-
lished by the National Notary Association.

Real Estate Holding Entities Middlesex South
With recent changes in laws and practices regarding corporations, limited lia-
bility companies, limited liability partnerships, joint ventures and trusts, real
estate attorneys are rethinking title holding entities. Attorneys Howard L. Levin
and William V. Hovey will review recent changes and how to go about select-
ing the most appropriate ownership vehicle given your client’s intended own-
ership structure, business objectives and exit strategies. Considerations that
will be included in this discussion will be holding of title, limited liability, tax
treatment, ownership succession, creditors’ rights, management and control.

10:15am - 11:00am
and

11:15am - 12:00pm

9:15am - 10:00am
and

11:15am - 12:00pm

12:00pm - 2:00pm

12:40pm - 1:00pm

1:00pm - 1:20pm

1:20pm - 1:45pm

1:45pm - 2:00pm

2:00pm - 2:30pm

2:30pm - 3:30pm

Surveying for Attorneys Wayland/
Middlesex West
This session will provide attorneys with valuable insight into reviewing and
understanding surveys and will highlight some traps for the unwary attor-
ney, including the implications of a plot plan vs. an instrument survey; rec-
ognizing true north vs. magnetic north; utilizing monuments; and reconciling
original subdivision plans with overlays. The session will also include the
surveyor's perspective. The panel includes Attorneys Ward Graham and
Lawrence P. Heffernan and Land Surveyor A. Richard Vannozzi.

Federal Compliance Issues for Middlesex West
Real Estate Attorneys

Recent changes in regulations, January 1, 2004 implementation dates for new
regulations and stepped up enforcement of existing regulations will all affect
the conveyancing practices for all attorneys. Issues discussed include Executive
Order 13224/Foreign Assets; USA Patriot Act; FTC Safeguards Rule; ECOA/Reg-
ulation B; HMDA/Regulation C; TIL/Regulation Z/Rescission; RESPA/Regulation
X “Markups”; the Echevarria case and its “family.” Practical guidance for com-
pliance “at the closing table” will be given by Attorney Ruth A. Dillingham.
LUNCHEON Grand Ballroom
REBA President’s Remarks

E. Christopher Kehoe, Esq., President

Grand Ballroom

Keynote Address Grand Ballroom
Charles J. Kovaleski, Esq.

President, American Land Title Association
REBA Business Meeting Grand Ballroom
Clerk’s Report

Treasurer's Report

Title Standards Committee Report, Amend Title Standard No. 16

Refreshment Break and Exhibits Promenade

THE AFTERNOON SESSIONS
Recent and Pending Legislation Grand Ballroom
Summary and Highlights

Robert H. Kelley, Esq. and Edward J. Smith, Esqg.
Recent Developments in Grand Ballroom
Massachusetts Case Law

Philip S. Lapatin, Esg.
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The evolving world of tenancy in common interests

By J. Patrick Dowdall

Anyone following
trends in Section
1031 exchanges in
the last few years
will have observed
the growing signifi-
cance of tenancy in
common interests
e (“TICs”) as replace-
i

ment property for

such transactions.

This development reflects the conflu-
ence of several factors: the increasing use
of Section 1031 exchanges by sellers, the
desire of more exchangers to receive pas-
sive investment property as replacement
property and the inability of many ex-

J. Patrick Dowdall is managing direc-
tor of Atlantic Exchange Company, a
Boston-based company specializing in
Section 1031 exchanges. He was preuvi-
ously a tax partner at one of the Boston
law firms. He was also co-chair of the Task
Force that drafted the Massachusetts lim-
ited liability statute enacted in 1995.

changers to acquire their own free stand-
ing investment property. Hence, sponsors
have divided properties into fractional in-
terests and sold such interests to investors.

While to date the manifestations of
these interests have not been as pre-
dominant in New England as other parts
of the country, transactions during the
past year have clearly indicated that
those involved in real estate exchanges
(as exchangers, real estate attorneys, tax
advisors or qualified intermediaries) in
this region definitely are going to be see-
ing more TICs. This will be occurring as
properties in New England are packaged
and sold as TIC interests and as more
New England exchangers purchase TICs
(regardless of where they are located) as
replacement property.

For the attorney advising clients (ei-
ther sponsors or purchasers), there are
many aspects to consider in connection
with TICs. This article will discuss three
of them: tax, securities and financing.

Tax considerations: No partnership
The tax issues are paramount in deal-
ing with a TIC arrangement. A partner-

ship interest is not qualifying property for
Section 1031 purposes, but a TIC inter-
est does qualify. Accordingly, any TIC in-
terest must be structured so that it is not
classified as a partnership interest for tax
purposes.

As the TIC industry began to develop
a few years ago, there was a substantial
degree of uncertainty as to what the IRS
would view as a valid TIC interest be-
cause of the dearth of authority. In re-
sponse to numerous requests, the IRS is-
sued Rev. Proc. 2002-22, which set forth
15 guidelines that the IRS would require
to issue a favorable ruling.

Some of the more significant are:

¢ Fach co-owner must have a title interest;

® Each co-owner must share equally in
all aspects of income, loss and out-
standing indebtedness;

¢ All major decisions with respect to the
property, including sale, financing and
leasing, must require unanimous de-
cisions;

* Any management and other agree-
ments with the sponsor must be at
arm’s length and any management

agreement must be renewed annually;

¢ [f the sponsors retain interests beyond
6 months, their actions can be attrib-
uted to the owners, which could result
in disqualification; and

® The co-owners must have the right to
sell their interests individually although
the other owners or the sponsor may
have a right of first offer; the owners,
however, cannot have a put right.

As the Rev. Proc. makes clear, these
are ruling duidelines and do not purport
to represent substantive law. Thus, advi-
sors in evaluating TIC structures must
determine which variances from the
guidelines would have a negative sub-
stantive effect.

For example, many do not consider
unanimity for leasing decisions or spon-
sors co-investing as relating to substan-
tive law.

Are TICs securities or real estate?
One of the burning issues has been
whether TIC interests should be treated
as securities under state and federal
Continued on page 21

Responsiveness is what First American Title
Insurance Company is all about. Our team of
legal experts is without a doubt the very best in the
industry, and they understand the intensity of the clos-
ing process and the importance of returning phone
calls on a same-day basis.

In fact, our legal team handles more than 5,000
calls a month. And they are a// treated on a “preferen-
tial basis.”

We believe that responsiveness is the key to
being effective in this fast-paced industry.

And we also believe that education, training,
technology, and legal know-how are all critical. That's
why we place major emphasis on:

o Professional Seminars — to keep you updated
on the latest changes and interpretations of con

veyancing law.

o Teleconferencing — to enable you to focus on

specific issues now and in the comfort of your

office.

PRUDENTIAL CENTER 101 Huntington Avenue
Boston, MA 02111
(617) 345-0088  (800) 225-1546

1 Monarch Place, Suite 1120
Springfield, MA 01103
(413) 733-2526 ¢ (800) 579-0462

776 Main Street, Hyannis, MA 02601
(508) 778-4770  (888) 750-1132

-, | First American
Title Insurance Company

www.firstam-ne.com

Meet the Best Legal Team

in the Title Industry

o Newsletters, Bulletins & Legislative
Updates — on matters that require carefully docu-
mented answers

o Written Responses — If you have a difficult
issue that requires research, fax your question to
Sheila Hurley, our Underwriting Counsel, at
(617) 247-8487, and she will provide you with an
in-depth written response within three business
days of your request.

o An Underwriting Library — available on
CD-ROM.

At First American, our
legal team works hard to
make sure that all of our
agents get effective reso-
lutions to their title
questions.

Partnering for success

Standing, from left: Dan Rothschild, AVP, Springfield Branch
Manager & Counsel; Haskell Shapiro, VP & Senior Counsel; Donna
Meek, AVP & Hyannis Branch Manager; Sheila Hurley, AVP &
Underwriting Counsel; Eugene Gurvits, VP & Regional Counsel.
Sitting, from left: Melanie Kido, AVP & Counsel; Jane Greenhood,
AVP & Counsel

Conveyancing professionals know
Standard Conveyancer™ is the
most comprehensive, highly auto-
mated and easy to use system
available.

Standard Conveyancer™ auto-
mates the closing process from
begining to end, from new order
entry through title policies and
mortgage discharge tracking.

Now you can link Standard
Conveyancer™ to the power of the
Internet, automating file entry and
status reporting on your very own

Closing Experience™ Web site.

Standard Conveyancer™

Good choice, boss.

Are your office systems as good
as you need them to be?

Learn more about what New England’s
leading title and settlement technology
can do for you. Contact us at:

781.324.0550
standardsolutions.com
closingexperience.com

"‘ *
/rmﬂfﬂrr.f ;ﬂ!m:mm Inc.

Systems that work... the way you do.™™
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Title Standard No. 49: Getting rid of real estate attachments

By Ward P. Graham

(Editor’s Note: Title Standard Spotlight
isaregular column in the REBA News, and
is written by various members of the Title
Standards Committee. REBA Title, Practice
and Ethical Standards and Forms may be
accessed on the association’s website,
wwuw.massrelaw.org by clicking on “mem-
bers” and then going to “The Fine Print.”)

In this issue we will put the spotlight on
a REBA Title Standard that comes into
play with ever increasing frequency as a
result of our society’s growing penchant
for debt, divorce and litigation over just
about anything: Title Standard No. 49,
Dissolution of Attachments.

Title Standard No. 49 and the statutes
and rules referred to in the Comments
and in this article should cover just about
any situation you'll see involving attach-
ments and their dissolution. Hopefully,
this article will help provide some addi-
tional guidance in the event you run into
any unusual situations that don’t fit
squarely within the Title Standard.

Overview Of Attachments

Attachments, of course, usually are ob-
tained at the very beginning of litigation
in which a money judgment is sought or
anticipated, although it can be obtained
at anytime prior to judgment.

The procedures and rules for obtaining
a prejudgment attachment are governed
by G.L. c. 223, §42 and Mass.R.Civ.P. Rule
4.1, together with its companion Domes-
tic Relations Rule, Mass.R.Dom.Rel.P. Rule
4.1. The usual form of attachment is pro-
vided in Mass.R.Civ.P. Appendix Form 2
and Mass.R.Dom.Rel.P. Appendix Form
CJ-D 410.

Certainly in many cases, attachments
are legitimately sought because of a plain-
tiff’s genuine concern about having secu-

Ward Graham is New England re-
gional counsel for Stewart Title Guaran-
ty Company. He serves on REBA’s Title
Standards Committee and Legislation
Committee. He is the principal draftsman
of REBA’s recently filed mortgage dis-
charge legislation. This article originally
appeared in The Massachusetts Focus
and is reprinted with permission.

rity for any judgment ultimately obtained.
Quite often, however, attachments, espe-
cially ex parte attachments, are sought as
a vexatious means to tie up and encum-
ber a defendant’s property so as to force
a defendant into settling a case rather than
allowing the property to be tied up for the
protracted period of time that even the
simplest of cases can take.

Whatever the motives and legitimacy,
however, when we as conveyancers en-
counter an outstanding attachment, we
need to know whether to properly ignore
it or how to get rid of it.

Attachments are usually general in
form (i.e., against any real estate the de-
fendant owns in the county), but they
may be specific to a particular property.
For attachments involving land to be ef-
fective against “subsequent attaching
creditors or purchasers in good faith and

tate attached by recording a release or
discharge instrument signed and ac-
knowledged by the plaintiff or the plain-
tiff’s attorney of record at the time the in-
strument is executed.

This method of dissolving an attach-
ment tracks the provisions of G.L. c. 223,
§132 referred to in the Comments sec-
tion of Title Standard 49.1 However,
while not mentioned in the Title Standard,
that section of the statute also provides
for an administrator or executor of a de-
ceased plaintiff to also provide a dis-
charge or release of the attachment.

Having such specific statutory authority
for the administrator or executor to release
avoids the necessity of having to determine
whether the administrator has such au-
thority inherently, under some other statute,
under a will or under an order of court.

The Comments section of Title Stan-

Title Standard No. 49 provides an
excellent source of methods for either
establishing that the attachment is no

longer effective or for getting it
discharged or dissolved.

for value,” G.L. c. 223, §62 requires that
the sheriff record “a certified copy of the
writ of attachment and so much of his re-
turn thereon as relates to the attachment
of the estate, in the registry of deeds for
the county or district where the land lies.”

It is the discovery of that recording that
triggers our looking into whether or not,
at the time of our transaction, the at-
tachment is still effective or we need to
do something to discharge or release it
from the record title to the affected real
estate. (For purposes of this article, as-
sume there is not a question about
whether the attachment affects the prop-
erty you're going to be dealing with.)

Title Standard No. 49 provides an ex-
cellent source of methods for either es-
tablishing that the attachment is no
longer effective or for getting it dis-
charged or dissolved.

Dissolution of Attachments
1. Release/Discharge by Plaintiff,
Plaintiff’s Attorney or Plaintiff’s Admin-
istrator or Executor. Subparagraph (1)
of Title Standard 49 provides for release
of the attachment or part of the real es-

dard 49 for this subparagraph supple-
ments the statute by providing that a re-
lease signed by any attorney associated
with a firm is acceptable if the appear-
ance for the plaintiff is by the firm rather
than an individual attorney.

The Comments also provide that a re-
lease signed by the attorney named in
the writ of attachment is a representation
of authority that the attorney is still the
attorney of record. Be careful though. It
is doubtful that you can rely on the sig-
nature by that attorney if it turns out the
attorney has actually filed a notice or mo-
tion of withdrawal and, especially, if the
withdrawal has been approved.

Thus, it is important to double check the
docket and/or case file of the action before
accepting and recording a release by the
plaintiff’s attorney unless there is a recita-
tion in the release by the attorney that he
or she is still the attorney of record or still
represents the plaintiff in the matter.

2. Clerk’s Certificate. Subparagraph
(2) of Title Standard 49 provides for dis-
solution of an attachment by obtaining
and recording “a certificate of an appro-

priate official [generally, the clerk] of the
court setting forth sufficient facts to es-
tablish that the attachment has been dis-
solved by the court, by filing a bond or
by operation of law.” This one is a little
more open-ended due to the phrase “set-
ting forth sufficient facts to establish” the
recited methods of dissolution of the at-
tachment.

The Comments section of the Title
Standard provides helpful references to
relevant sections of G.L. c. 223: §§59,
115, 120 and 125. To that we can also
add §§106, 108, 113A, 114 and 132 of
G.L. c. 223, Mass.R.Civ.P. 4.1 (g) and §4
of G.L. c. 236.2

a. Methods of Court Ordered Disso-
lution of Attachments

The basic premise regarding dissolu-
tion by the court stems, of course, from
the adage that “he that giveth may taketh
away.” As mentioned, the motion proce-
dures for a pre-judgment attachment are
governed by Mass.R.Civ.P. 4.1.

Subsection (f) of Rule 4.1 provides a
procedure by which a plaintiff can file a
motion for and obtain an ex parte at-
tachment. That’s the “giveth” part.

Subsection (g), on the other hand, is
the “taketh away” part, which provides
the defendant with an opportunity and
procedure by which to challenge the ex
parte attachment and get it dissolved or
modified.3 Unfortunately, defendants and
their attorneys are not always good at
recording the orders modifying or dis-
solving the attachment.

Thus, whenever you see an outstand-
ing ex parte attachment on record, it may
be worthwhile to check the case file to
see if the defendant brought a motion to
dissolve it and, if successful, simply neg-
lected to record the court order or al-
lowance of the motion at the Registry of
Deeds along with a Clerk’s Certificate,
which would address any appeals, mo-
tions for reconsideration, etc.4

Statutorily, G.L. c. 223, §106, involv-
ing fraudulent attachments, provides a
method for petitioning the court to dis-
solve an attachment on property of “any
person, other than the parties, who
claims a title or interest therein by a sub-
sequent attachment, purchase, mort-
gage or other title” and who “disputes
the validity and effect of such prior at-
tachment on the ground that the amount
demanded in the first action was not
justly due or was not payable when it
was commenced.”

Frankly, I've never seen a petition filed
under this section, but it’s out there and
available if you have circumstances that
may allow for its use. From a conveyanc-

Continued on page 18
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The subrogation risk in commercial leases

JohnT. Ronayne

Landlords should,
and almost certain-
ly do, have casualty

pr . RN insurance covering
4 iy :ﬂ'\- i
A their real estate.
N Tenants are usually
- o

required by their
lease to have casu-
alty insurance cov-
ering their equip-
ment, fixtures and personal property.

But even if both landlord and tenant
are each carrying insurance adequate to
cover casualty loss to their own proper-
ty, serious, perhaps catastrophic, com-
plications can arise if a casualty occurs
as the result of negligence or a failure to
observe lease obligations by one of the
parties to the lease. That is because, even
though the injured party is compensat-
ed for its property losses by its own ca-
sualty insurance, under traditional neg-
ligence and contract law, the party
causing such losses could still be liable
to the injured party, and under tradition-
al insurance law and many policy forms,
the injured party’s insurer will be subro-
gated to those claims if it pays the loss.

What can turn this situation from a
complication to a catastrophe is the fact
that most commercial liability policies
exclude or cap coverage for damage to
the property of others caused by the in-
sured. The classic worst-case scenario
is the 2,000 square foot tenant who starts
a fire in the wastebasket and burns down
the 200,000 square foot building.

The landlord’s casualty insurer will
(hopefully) reimburse the landlord for the
loss, but may then seek to recover,
through subrogation, against the tenant,
and the tenant will almost certainly find
that its own liability policy is not remotely
adequate to cover that exposure.

On the other side is the increasingly
more plausible scenario of the landlord
whose wrongful act (e.g., a fire that starts
in the common areas as a result the land-
lord’s negligence, or a sprinkler system
that goes off on its own as a result of the
landlord’s failure to maintain) results in the
destruction of the tenant’s extremely
expensive computer equipment, leav-
ing the landlord with the same kind of
problem.

One response to this problem, of

A partner specializing in commercial
leasing and real estate development in
the Boston office of Robinson & Cole, LLP,
John Ronayne is a member of REFA, the
Real Estate Finance Association and the
Boston and Massachusetts bar associa-
tions. He is a member of REBA’s Com-
mercial Leasing Committee.

course, would be for each party to car-
ry the additional liability coverage nec-
essary to protect itself, but this “dupli-
cation” of coverages will probably
cause the aggregate insurance bill of
both parties to be a lot higher than it
needs to be, and is frequently not eco-
nomically feasible.

SJC rulings

Another response, which makes much
more sense for both landlord and tenant,
is a so-called “waiver of subrogation”
provision in the lease, of which more will
be said below. But first a quick excursion
through recent efforts of the Supreme Ju-
dicial Court to confront this problem (at
least as it effects tenants) on its own is
required.

In two 1995 cases, the SJC began to
reshape the law of landlord/tenant sub-
rogation in Massachusetts. In Lumber
Mutual Insurance Company v Zoltek
Corp., 419 Mass. 704 (1995), a pressur-
ized tank belonging to tenant and locat-
ed within the leased premises exploded,
causing substantial damage to the build-
ing. The landlord recovered for this dam-
age from its casualty insurer, which then
sought to pursue a subrogation claim
against the tenant (Zoltek).

The SJC saved Zoltek from this fate by
finding that it was a “co-insured” under
the landlord’s casualty insurance and
thus not susceptible to a subrogation
claim (even though it was not named in
the policy and the insurer was presum-
ably unaware that it had assumed re-
sponsibility for another party).

The court reached this conclusion
based on two factors: 1.) the tenant was
required to pay, as additional rent, a por-
tion of the landlord’s operating expens-
es, which included the cost of casualty
insurance, and 2.) the landlord had in-
formed the tenant by letter that under the
lease, it was not required to maintain
property insurance on the building.

Additionally, the court found that the
maintenance and the yield-up provisions
of the lease both relieved the tenant of
the responsibility to repair damage re-
sulting from “fire and other casualty,” and
expressed the intention of the parties that
the tenant was not responsible for casu-
alty damage to the building, even if
caused by tenant’s negligence (ex-
pressed that intention so clearly, in fact,
that it did not even present a triable is-
sue of fact). That being the case, the
landlord had no claim to which the in-
surance company could be subrogated.

In the second case, The Lexington In-
surance Company v All Regions Chem-
ical Labs, Inc., 419 Mass. 712 (1995),
the court reached the same conclusion,
without reference to the first two factors and

apparently based solely on the existence
of a yield-up clause that exempted dam-
age by fire and other casualty. Again, the
court found that this result was so un-
ambiguously expressed that it was ap-
propriate for summary judgment.

From the point of view of rationally
allocating the risk of loss, the writer feels
that Lumber Mutual and Lexington
probably came out in the right place.
But under most circumstances (other
than a ground lease or a lease covering
an entire building, where the tenant may
explicitly assume the obligation of car-
rying the casualty insurance and restor-
ing after a casualty) only a weak or un-
sophisticated tenant would fail to get
the “fire and other casualty” exception
in its lease.

This being the case, Lumber Mutual
and Lexington have the anomalous ef-
fect of imposing liability on the very
tenants who are least likely to realize
what they are getting into and least able
to protect themselves against the po-
tential consequences. Such a tenant
would probably be shocked to learn
that by failing to ask for the casualty
exception, it had expressed an inten-

MetroWest Place

tion to be responsible to the landlord’s
insurance company if the entire build-
ing burned down.

Both the Lumber Mutual and the Lex-
ington cases involved commercial ten-
ants. The next step forward was in Pe-
terson v. Silva, 428 Mass. 751 (1999),
which involved a residential tenant.

An electrical fire started within the ten-
ant’s apartment and spread, causing sig-
nificant damage to the building. The
court referred to its decisions in Lumber
Mutual and Lexington, but was unable
to find in the lease in question any of the
factors which helped it towards its con-
clusion in those cases (the lease appar-
ently did not exempt fire and other ca-
sualty from the maintenance obligations
of tenant and did not have any yield up
provision at all, nor did it make any sep-
arate provision for operating expenses).

The court, therefore, moved to a much
broader rationale to shield the tenant
from the subrogation claim. First, it cit-
ed New Hampshire Ins. Group v. Labom-
bard, 155 Mich. App. 369 (1986) for the
proposition that the tenant is not liable
for negligently caused fire damage un-

Continued on page 20
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Don’t overlook real estate in retirement investment planning

By Michael P. Scott

Are your clients
interested in pur-
chasing real estate
for investment pur-
poses, but don’t
have enough cash
on hand to do so?
Maybe they do!

There is a long-
standing Internal
Revenue Code regulation (see IRS pub-
lication 590 for complete regulations)
that allows all Americans to invest their
IRA funds, or 401 (k) funds rolled into an
Self-Directed IRA, in a wide variety of
non-traditional investment types. Under
the umbrella of a Self-Directed IRA, re-
tirement account funds can be invested
in such non-traditional assets as private
mortgages, raw land, commercial build-
ings, vacation rentals and multifamily
homes, just to name a few.

Keep in mind that your clients do not

Michael Scott is vice president of
PENSCO Trust Company.

have to “cash out” their IRA to do this
type of investing. These investments are
made within a Self-Directed IRA. Your
client can simply transfer funds from ex-
isting IRAs or a 401(k) account that is
from a previous employer, into a Self-Di-
rected IRA to do this type of investing and
it is penalty-free.

Additionally, the taxes due on the
growth of the investments are deferred un-
til distribution begins at retirement. If the
Self-Directed IRA is in the form of a ROTH
IRA, both the principal and earnings are
tax-free when distributed at retirement.

Lucrative retirement strategy

Let’s consider a real life example of
how investing in real estate within a Self-
Directed IRA can be a lucrative retire-
ment strategy.

Steve is interested in purchasing an
office building with his IRA funds. He has
found a building in a growing executive
park, which is 100 percent occupied.
The asking price is S400,000 but he only
has $200,000 in his IRA. The current
owner of the office building is willing to
do seller carry-back for the balance of

WE’RE PROUD
To FINISH
WHAT YOU START.

mether you’re the buyer, seller

or real estate attorney, putting
together a deal is hard work. For the
finishing touch, you want a title

company that treats your deal with
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National Title focus entirely on
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conclusion. Our respect for your
hard work guides our every move.

That means focusing on
solutions, not problems. Resolving
issues, not just raising them. Treating
your concerns as out concerns.

At Fidelity, we respect your
interests from start to finish. So when
it’s time to complete the deal, deal
with the complete professionals at
Fidelity National Title.

o

Fidelity National Title
133 Federal Street
Boston, MA 02110
617-350-8828
800-882-1266

COMMITED TO MAKING YOU LOOK GOOD

the loan. Therefore, Steve’s IRA has di-
rectly funded 50 percent of the purchase
price and has financed the remaining 50
percent with the seller carry-back mort-
gage of $200,000.

Rental income from the office building
now flows directly back to Steve’s IRA as
a return on investment. His IRA uses a
portion of that income to pay off ex-
penses related to the running and main-
tenance of the building, such as the
monthly mortgage payment to the sell-
er, insurance coverage, property taxes,
snow plowing and so forth. At the end of
the year, the building owned by Steve’s
IRA would have a net income of $20,000,
after all expenses are paid.

However, since Steve’s IRA used fi-
nancing to make the purchase, the por-
tion of the income that is attributable to
the financing is subject to Unrelated
Debt-Financed Income, or UDFI. In
Steve’s case, since his IRA financed 50
percent of the purchase price, then 50
percent of his net income, or $10,000,
would be subject to UDFI tax.

Since UDFI is taxed at ordinary trust
tax rates, often as high as 40 percent, he
will end up paying approximately $4,000
in UDFI taxes. However, his IRA will still
end up with a net gain of $16,000 for the
year (ROI of 8 percent). Even though his
total IRA income was impacted by the
UDFI tax, his net gain is still much more
than the IRS limitation of annual contri-
bution of $3,000, or even the return on
most publicly traded investments.

Twelve months after the debt is paid
off, UDFI ceases to apply to the net in-

come generated. Steve’s IRA will then
continue to earn rental income and years
down the road, when he is ready to re-
tire, his IRA can sell the office building
realizing the appreciated profit and all
capital gains from the sale flow back to
his [RA as a return on investment. When
he retires, his IRA distributions are taxed
at his lower, retired tax bracket. If he
makes this investment with a Self-Di-
rected Roth IRA, all of the return on in-
vestment is tax free upon distribution.

You may be wondering, “What’s the
catch?”

While there is some paperwork in-
volved, it is not much more than would
be required if your customers were to
purchase property without their IRA.
There are also specific ways investments
must be structured if your customers are
using both their IRA and their own per-
sonal taxable funds to make a purchase.

And, of course, they will need a rep-
utable qualified special asset custodian
who is willing to hold alternative assets
such as real estate within a Self-Direct-
ed IRA in order to make it all possible.
It’s always a good idea for your cus-
tomers to contact their own financial or
legal advisor to learn more about how
they can take advantage of this little-
known retirement strategy and start put-
ting it to work today.

Investing in the potentially lucrative
area of real estate with a Self-Directed
IRA is a lot easier than your clients may
think! It also can potentially be the catal-
ysis in closing substantially more sales
in 2004 for you.

The New England Land Title As-
sociation will hold their 35th Annual
Meeting and Convention June 24-27,
2004 at the historic Mount Washing-
ton Hotel & Resort, in Bretton Woods,
N.H. Contact Cathy Jones at the
NELTA office at 203-847-6885 or e-
mail neltaoffice@aol.com, if you are
interested in exhibiting or would like
to receive registration materials. For
additional information, check out the
NELTA web site at www.nelta.org.

Also, NELTA is conducting a
seminar — How to get and Keep

NELTA annual meeting
scheduled for June

Residential Closing Business — on
May 5, 2004, from 9:30 a.m. to 12
noon at the Radisson Hotel, 15 Mid-
dlesex Canal Park Road in Woburn,
Mass. This program will consist of
a lively panel discussion by expe-
rienced lenders and realtors who
will discuss what they look for when
referring buyers and borrowers to
closing attorneys. Space for this
program is limited so register ear-
ly to be guaranteed entry. Registra-
tion Forms are available on the
NELTA website at www.nelta.org.
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Deed excise taxes under G.L.c. 64D: A primer

By Robert J. Moriarty Jr.

Massachusetts im-
poses an excise
upon the transfer of
any deed, instru-
ment or other writing
whereby realty sold
is conveyed to a pur-
chaser pursuant to
G.L. c. 64D, §1.

The excise is
based upon the consideration given for
the property and applies whenever the
consideration, exclusive of any lien or en-
cumbrance remaining on the property,
is greater than $100. The tax is paid by
the person making or signing the deed
and is evidenced by an affixed stamp.”
(See Massachusetts Department Of Rev-
enue Directive 89-14.)

The current rate is $2.28 for each
$500, or fraction, of consideration except

Bob Moriarty is Treasurer of the Real
Estate Bar Association. He is a founding
partner of Marsh, Moriarty, Ontell &
Golder, PC.

in Barnstable County where an addition-
al county excise is added.

Issues with respect to the payment of
excise stamps do not arise with great fre-
quency, but when they do, they can be a
source of discord in a transaction. An ex-

exhaustive study of the provisions of
Chapter 64D and the regulations that
have been promulgated, but is only in-
tended to highlight a few of the issues
that are of current concern. In addition
to the materials on the Department of

Issues with respect to the payment of
excise stamps do not arise with great
frequency, but when they do, they can
be a source of discord in a transaction.

cellent place to begin any research on
these issues is the Department of Revenue
website, http://www.dor.state.ma.us/. The
Department has posted all of its Revenue
Rulings and Directives on the website with
search capabilities.

This article is not intended to be an
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Revenue’s website, your attention is also
directed to the Real Estate Bar Associ-
ation’s website and the practice and eth-
ical standards which can provide addi-
tional guidance.

Many will recall when the Boston Red
Sox were recently sold to current own-

ership there was a controversy regard-
ing the payment or non-payment of ex-
cise stamps to the Commonwealth in
connection with the transaction. There
have been several other transactions of
late where the headlines trumpeted a
large sale, but the papers that are actu-
ally recorded in the registry of deeds
show significantly smaller numbers, or
even nominal consideration, and little if
anything in the way of excise stamps af-
fixed to the documents.

New Legislation

Many legitimate transactions are
structured in a way that it is more ad-
vantageous to the parties to sell inter-
ests in the title holding entity than to buy
the real estate and many times there is
an allocation between real and person-
al property that results in a smaller
amount of the consideration allocated to
the real estate.

In these days of revenue enhancement,
the registers of deeds and the legislature
have noticed this trend and have ex-
pressed concerns that some transactions

Continued on page 16
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REBA opposes DOR bill that could create title problems

By Robert H. Kelley

On March 3, the
Joint Committee on
Taxation held a pub-
lic hearing on House
Bill 4485, which is
designed to close
various tax loopholes
and is supported by
the Romney Admin-
istration. This article
will focus on the sections of the bill that
will affect titles to real property.

REBA opposes the passage of Sec-
tions 21 to 23, 25, 51, 66 and 67 of the
bill as currently drafted.

Sections 21-23, 25, 51, 66 and 67 of
the bill seek to increase the ability of the
Massachusetts Department of Revenue
(“DOR”) to collect past-due child sup-
port and tax payments, which is a laud-
able purpose. However, the bill would
cloud numerous land titles for an indefi-
nite period of time.

The DOR is currently the collection
agency for arrearages in child support

Bob Kelly is a member of the Real Es-
tate Bar Association’s Board of Directors
and chairs the Legislation Committee. He
frequently testifies at hearings on Beacon
Hill on behalf of REBA. He also serves as
co-chair of the Real Estate Section of the
Boston Bar Association and is a member
of the Abstract Club. He practices real es-
tate and construction law with the Boston
office of Piper Rudnick, LLP.

Why you should
subscribe to
Lawyers Weekly.

Reasons to Subscribe

Reason #1
Reason #2
Reason #3
Reason #4
Reason #6
Reason #7
Reason #8
Reason #9
v

payments owed pursuant to a court or-
der or judgment and for unpaid state tax
obligations. Liens to secure the payment
of such obligations arise by operation of
law. As a prerequisite to perfecting any
such lien against the real property owed
by a delinquent parent or taxpayer, DOR
must file or record a notice of lien with a
registry of deeds or registry district of the
Land Court (collectively, the “Registry”).

The notice of lien is entered into the
grantee and grantor indexes maintained
by the Registry, and all land owed by the
delinquent person within the Registry dis-
trict then becomes subject to the lien. The
DOR may file or record a notice of lien
with multiple Registries.

A lien to secure the repayment of child
support automatically expires six years
after the date it was perfected unless,
during such six-year period, the DOR
files or records another notice of lien. The
second (or any subsequent) notice of lien
also automatically expires six years af-
ter its perfection.

A lien to secure tax arrearages expires
six years after the date the taxes were as-
sessed. Prior to perfection, neither type
of lien has priority over mortgagees, pur-
chasers or judgment creditors who file or
record with the proper Registry prior to
the filing or recording of the notice of lien
with the same Registry.

The bill would eliminate the six-year
effective period of both types of liens. In-
stead, both types of liens would last in-
definitely. No other type of lien that may
be created in the Commonwealth has an

JUDICIAL PROFILES:
Be prepared for court.
Search our online Judicial
Profiles by name or court for
information about any
judge, including links to
summaries of their reported
decisions.

infinitely long effective period.

The bill does not require the DOR to
take any affirmative steps to clear a record
title after all obligations secured by either
type of lien have been satisfied. Given the
confidential nature of many DOR activi-
ties, one wonders how responsive, if at all,
the DOR will be to requests from poten-
tial mortgagees, purchasers or judgment
creditors decades after a lien has been
perfected under the bill.

If the circumstances are such that
delinquents are avoiding payments of tax
arrearages because the current six-year
period is too short, a 10-year effective
period as currently exists for federal tax
arrearages (under Sections 6322 and
6502 of the Internal Revenue Code)
could be implemented.

However, the elimination of the six-year
period for child support liens makes no
sense. One can only wonder why the six-
year effective period for child support
liens, which period can be extended by
the mere filing or recording of another
notice of lien, was changed to an infinitely
long period.

The best solution would be to make the
effective period six (or ten) years for both
types of liens, and to allow both types of
liens to be extended for one or more ad-
ditional six- (or 10-) year periods. This so-
lution would allow adequate time for col-
lection of arrearages and provide statutory
certainty as to the date on which any such
lien expired or would expire.

The bill also would create a separate
registry (the “DOR Lien Registry”) of liens

that secure the repayment of past-due
child support and tax obligations. The
DOR Lien Registry would be maintained
at the DOR in lieu of current recording re-
quirements at registries of deeds.

The bill would require DOR to provide
access to the DOR Lien Registry from
each registry of deeds, but the liens
would no longer be entered into the
grantee and grantor indexes maintained
by each registry of deeds.

The bill also provides that the DOR
Lien Registry shall not go into effect un-
til and unless the DOR commissioner has
issued a public notice stating that the
DOR Lien Registry, and remote access
thereto, is “functional and operational
throughout the commonwealth.”

However, that provision is ambiguous.

“Functional and operational” should
mean that there are sufficient access
terminals at each Registry to allow for
the filing and recording of documents
without undue delays due to system
downtime or waiting lines in front of the
terminals. “Reliable operation of” and
“reasonable access to” the DOR Lien
Registry should be additional prerequi-
sites to its implementation.

If access is not available from a partic-
ular registry of deeds or registry district,
no prudent lawyer will allow any mort-
gage or deed to be recorded until access
has been restored, because liens created
under the bill would be perfected (i.e.,
have priority) “without respect to whether
the lien or the deed or other instrument
was recorded or registered first.”
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A conversation with MMBA Chair Ruth Dillingham

In January the Massachusetts Mort-
gage Bankers Association (MMBA) in-
stalled Ruth A. Dillingham as the 24th
Chair of the Association.

Ms. Dillingham is a former president of
the Real Estate Bar Association (REBA),
then known as the Massachusetts Con-
veyancers Association (MCA) and vice
president of First American Title Insur-
ance Company serving in their Lenders
Advantage Division. She is an expert in
regulatory, legislative and practical con-
sumer issues within the mortgage lend-
ing industry. She is a graduate of Mount
Holyoke College and Boston University
School of Law, and was admitted to the
Massachusetts Bar in 1978.

REBA News caught up with Ruth re-
cently at one of her regular lunchtime
venues, a corner table at Top of the Hub,
52 floors above Boston’s Back Bay.

* % %

REBA News: How did you first become
involved with the MMBA?

Ruth: Back in the 1970s, ] was a young
real estate lawyer at Harrison & Maguire,

a distinguished conveyancing firm that
ultimately became the Boston office of
Hartford-based Robinson & Cole. Bob
Spiller who was chair and one of the orig-
inal founders of MMBA headed the firm’s
principal client, the Boston Five Cent
Savings Bank. He invited me to join be-
cause of my interest in regulatory and
compliance matters. The federal Real Es-
tate Settlement Procedures Act (RESPA),
enacted in 1970, was the first national
effort to bring uniformity and consisten-
cy to the hitherto chaotic residential real
estate settlement process, which differed
in every single state. It was an emerging
area of law and it interested me, so it was
easy to get involved.

REBA News: How did you become in-
volved in the MMBA'’s leadership?

Ruth: As you know, | had been involved
in the leadership of the MCA, now known
as the Real Estate Bar Association or
REBA in the early ‘90s. After my term
ended with the MCA, I was invited to join
the MMBA Board of Directors as one of
the first lawyers to serve on the Board.

REBA News: And you're the first per-
son ever to head both organizations. How
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your 1dea of
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does that make you feel?

Ruth: Honestly... Ifeel privileged and
a little humbled.

REBA News: What are the challenges
you and the MMBA will face this year?

Ruth: Well two major challenges come
to mind. First, HUD’s proposed RESPA
rule changes in bundled services. As you
know, the rules were first proposed in
2002 and at that time they received a
great many comments, many of them
adverse. There is a great deal of concern
here in Massachusetts and in other states
that the proposed rules will push many
smaller providers out of business and ac-
celerate consolidation and vertical inte-
gration in the mortgage lending industry.
And HUD’s recent decision to send the
rules to OMB for final approval without
any public disclosure may blindside
many lenders and settlement services
providers.

The problem here, as with so many
federal regulatory initiatives, is that the
rule-making process is so long and at-
tenuated, the market conditions that pro-
voked or created the rule in the first place

Continued on page 17
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Massachusetts Mortgage Bankers
Association Chair Ruth Dillingham (left)
with REBA President E. Christopher Kehoe.
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Bill would overhaul
‘outdated’ real estate
mortgage discharge practice

By Edward J. Smith

By 2003, the

4 ‘\ mortgage discharge

Ja K. ﬁ statutory scheme

s ¥ that performed ade-

! quately for earlier

' generations became

so problematic and

out-of-date as resi-

dential real estate

lending evolved from a local to a region-

al and ultimately to a national market-
place.

The Massachusetts real estate mort-
gage discharge practice could not keep
up with the increased volume of resi-
dential refinancing, bringing issues of
hardship and inconvenience to con-
sumers, and concerns of quality control
and liability to lenders and their attor-
neys. Missing or unrecorded mortgage
discharges had become a widespread
and vexing problem.

In early 2003, at the height of the res-
idential refinance boom, in response to
increasing complaints from the home
buying public and concerns from the
lending community, the title insurance
industry and REBA began work on a
comprehensive overhaul of residential
real estate mortgage satisfaction prac-
tice in Massachusetts. REBA launched
this project at the invitation of members
of the legislature’s Joint Committee on
the Judiciary.

Edward J. Smith is counsel to the REBA
Legislation Committee. He practices in
Boston.

Outline of REBA’s
legislative proposal

1. Require a bank or mortgage com-
pany that is receiving payments, upon
request by the mortgagor or other au-
thorized person, to provide a written
payoff statement within 5 days. Similar
proposal recommended by Committee
on Banks & Banking, H.2731. See new
section 54D of G.L.c.183, in Section 2
of the bill.

2. Effective with respect to mortgages
recorded on and after July 1, 2004, a
new provision would provide for a sin-
gle recording fee at the time of record-
ing a mortgage that would include the
fee for recording the discharge, i.e., a
pre-paid fee that would result in no fee
when the discharge is recorded, there-
by obviating the need for mortgagees or
closing attorneys to withhold discharge
recording fees. See amendments to sec-
tions 38 and 39 of G.L.c. 262, in Sec-
tions 7 and 8 of the bill.

3. A mortgagee that receives full pay-
ment of a mortgage on one-to-four fam-
ily residential property that was recorded
before July 1, 2004 (i.e., before elimina-
tion of the separate discharge recording
fee), and either charges the borrower or
withholds from borrower’s funds the
recording fee for recording a discharge,
shall record within 45 days, rather than
just provide a mortgage discharge to-
gether with necessary assignments and
other authority-supporting documents.

A copy of the properly recorded dis-
charge, together with the recording infor-
mation, shall be provided to the closing at-
torney who transmitted the payoff. See

Continued on page 17

ALTA president to speak
at REBA spring seminar

Charles J. Kovaleski, president of
the American Land Title Association
(ALTA), will deliver the keynote lunch-
eon address at the Real Estate Bar As-
sociation’s Spring Seminar on Mon-
day, May 10, 2004 at the Sheraton
Hotel in Framingham.

Kovaleski has been very active on
ALTA’s Government Affairs Commit-
tee, participating in the dialogue on
RESPA regulation reform. He has tes-
tified on behalf of ALTA before con-
gressional committees on a number
of occasions, most recently before the
Senate Committee on Banking, Hous-
ing and Urban Affairs, chaired by
Richard Shelby (R-AL).

Kovaleski is president of Attorneys’
Title Insurance Fund, Inc. (the Fund),
a bar-related title insurer headquartered
in Orlando, Fla. The Fund is the largest
bar-related title insurer in the U.S.

He has an extensive background in
bar-related title insurance and is past
president of the National Association
of Bar-Related Title Insurers (NABR-
TI). Prior to his affiliation with the Fund
in 1980, Kovaleski served in executive
capacities with bar-related title insur-
ance companies in Kansas and lllinois.

He is a graduate of the University of
lllinois School of Law and is a mem-
ber of the American Bar Association,
The Florida Bar, Illinois State Bar As-
sociation and the Orange County Bar
Association.

In addition to his work in the title in-
surance field, Kovaleski has been a
Trustee and Vice Chair of Olivet Col-
lege in Olivet, Mich. He was appoint-
ed by the governor of the State of
Florida as a trustee of Seminole Com-
munity College in Sanford, Fla. From
1994 to 1997 Kovaleski was president

Charles ). Kovaleski, president of the
American Land Title Association, will
provide the keynote address at REBA’s
Spring Seminar on May 10. Kovaleski,
active in legislative matters, including
RESPA regulation reform, is president
of Orlando, Fla.-based Attorneys’
Title Insurance Fund Inc.

of Planned Parenthood of Greater Or-
lando. He was also a director of the
Greater Orlando Area Chamber of
Commerce, an alumnus of Leadership
Orlando (1986) and has served as a
member of the Chamber’s Education
Task Force.

He served as chairman of Junior
Achievement of Central Florida for the
1995-1996 term and was the 1994 re-
cipient of the Henry Cragg Award for
outstanding volunteer leadership.

In the 1992 election year he was the
Democratic candidate for the U.S.
House of Representatives in Florida’s
8th Congressional District.
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Executive Order on notaries taces likely changes

Continued from page 1

tificate to another person with the un-
derstanding that it will be completed or
attached to a document outside of the
notary public’s presence by allowing,
in connection with a commercial (non-
consumer) transaction, a notary pub-
lic to deliver a signed, sealed, or signed
and sealed notarial certificate to an at-
torney with the understanding that: (i)
the attorney will attach the certificate
to a document outside of the notary’s
presence; (ii) the attorney will hold
such notarial certificate in escrow; and
(iii) the attorney informs the notary
public that the attorney will obtain the
approval of the principal, or principals,
involved before attaching the certifi-
cate to the document;

Clarification that a notary who is em-
ployed by a lender may notarize a doc-
ument in conjunction with the closing of
his or her employer’s real estate loans;

A statement that the failure of a docu-
ment to contain the forms of acknowl-
edgment, jurat, signature witnessing, or
copy certification set forth in the Exec-
utive Order shall not have any effect on
the validity of the underlying document,
and that such failure should not be the
basis of refusal to accept the document
for filing, recordation, registration, or ac-
ceptance by a third party; and

A declaration that the Executive Order
shall not be construed in any way to

impair or infringe in any way on the at-
torney-client privilege or the attorney
work product doctrine.

You will find changes and updates on

the Governor’s Legal Counsel website,
which is located at: www.mass.gov/legal/.

In addition, changes and updates may

be posted on the Massachusetts and

Boston Bar Association websites, the Real
Estate Bar Association website,www.mass-
relaw.org, and in Massachusetts Lawyers
Weekly.

BBO clarifies confidentiality under new Notary Journal requirements

(Editor’s note: REBA recently request-
ed Board of Bar Overseers Bar Counsel
Daniel C. Crane to clarify the BBO'’s po-
sition on the impact of the new Notary
Journal “public inspection” requirement
on client confidentiality. He provided the
following response.)

Question: Can | make my Notary Jour-
nal available for public inspection, as re-
quired by Executive Order No. 455, with-
out violating my obligations of
confidentiality under Mass. R. Prof. C.
1.62

BBO Response: The limited inspection
of the Notary Journal mandated by Execu-
tive Order 455 is not likely to breach a
lawyer’s obligation under Mass. R. Prof. C.
1.6 to maintain confidentiality for his or her
clients. The Executive Order does not open
the journal to general public inspection.

It requires only that a particular entry
(or entries) specifically identified by the
inquiring party be made available. The in-
quirer must specify the “month, year, type

of document, and name of the person for
the notarial act or acts sought.” No in-
quirer may be shown any entry unless the
inquirer has provided that identifying in-
formation.

The essential purpose of notarizing a
signature on a document is to certify to
the reader of that document that it is au-
thentic. A client who asks a lawyer to no-
tarize a deed, mortgage or similar docu-
ment not only authorizes the lawyer to
record the document in the normal course
but also authorizes the lawyer to make
the necessary certification upon request.

If a person makes the request, “Show
me your record that you notarized this
deed,” the lawyer is normally authorized
to do so. Certifying the authenticity of the
document is both authorized to carry out
the representation and required by law.

A lawyer must, however, be careful to
avoid a “fishing expedition,” particularly
for documents that are not recorded, such
as powers of attorney, prenuptial agree-
ments, and wills.

A client may impliedly authorize the

certification of such a document by de-
livering it to the recipient or otherwise put-
ting it into effect, but does not normally
authorize the disclosure prior to that
event. Thus, an inquirer who has posses-
sion of a document notarized by a lawyer
could reasonably expect the lawyer-no-
tary to certify the authenticity of the doc-
ument. But a person who knows nothing
beyond the fact that a client consulted
with the lawyer on a specific day would
not be entitled to examine the lawyer’s
notary journal.

It is clear that there will be challenges
to the Executive Order that will include
whether a lawyer-notary’s duty of confi-
dentiality “trumps” the requirements of
the Executive Order. Until these issues are
resolved by court decision, it would be
inappropriate to seek discipline of a
lawyer-notary solely because she or he
declines to make an entry in a journal
available for inspection, provided that the
refusal is made in good faith based upon
either an exception in the Executive Or-
der or a claim of client confidentiality.

New Rules Take Effect Soon!
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HUD abandons
new RESPA rule

By Joel A. Stein

On March 24, the

e acting secretary of
:} HUD announced

{ -~ that the agency had
- abandoned the new

- RESPA rule, first

proposed in 2003
and would be going
back to the drawing
board to begin
again. Most participants in the RESPA rule
process do not expect anything to be pro-
posed until well after the 2004 elections.

Prior to HUD’s rule abandonment,
more than 200 members of the House
of Representatives sent a letter to OMB
urging it to reject the proposed RESPA
Rule and return it to HUD for revisions.
Among the signatories were Massachu-

A former president of the Association,
Joel Stein chairs the Title Insurance and
National Affairs Committee of REBA. He
practices with Friedman & Stein, P. C. in
Braintree.
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setts Congressmen Barney Frank and
Jim McGovern.

On the last day for OMB approval,
March 15, and at the request of HUD,
OMB announced that it would extend for
an additional 30 days its review of the
proposed RESPA Rule.

The statement from HUD noted that
“the RESPA Rule currently under review
is a complex document supported by an
extensive and economic analysis. As a
result, HUD and OMB require addition-
al time to explore all the comments and
questions raised by the review.”

RESPA is a set of federal regulations
that proscribe certain disclosures for
home mortgages and prohibit certain
kickbacks in real estate transactions,
among other requirements.

The federal housing department, a
$32 billion public agency with 9,300
employees submitted the finalized
RESPA rule to OMB in mid-December
2003, just a week or so after then HUD
Secretary Mel Martinez resigned from
the cabinet-level post to run for a seat
in the US Senate.

ABA and REBA co-sponsor
national symposium on the
unauthorized practice of law

By Craig J. Martin

The American Bar
Association and The
Real Estate Bar As-
sociation for Massa-
chusetts will co-
sponsor a National
Symposium on the
Unauthorized Prac-
tice of Law in Resi-
dential Real Estate
Transactions in Boston on April 23 and
April 24. A prior symposium was held in
October 2003 in Alexandria, Va.

Keynote speakers at the symposium
will include attorney Maureen Ohlhausen,
deputy director of the Office of Policy

Craig Martin is a member of the Board
of Directors of The Real Estate Bar Asso-
ciation and he is an active member of the
Committee on the Practice of Law by
Non-Lawyers. He practices in Taunton
and Falmouth.
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Casting light on the mysteries of Title 5

To the editor:

As an attorney specializing in environmental and land
use law, I find the REBA News a good read.

Attorney Greg D. Peterson wrote an interesting opinion
article on the topic of the housing production crisis in Mass-
achusetts in the Winter 2004 issue (“A few modest propos-
als: suggestions for tackling the Massachusetts housing pro-
duction crisis,” page 16). He suggests a number of regulatory
reforms, some of which are no doubt good and some of
which (such as self-certification/PGPs) would in my opin-
ion be dangerous to the environment and to abutters.

In particular, he inquires: Why doesn't Title 5 return to
allowing the 15,000 gallons per-day septic system? As a
member of the committee that rewrote Title 5 of the DEP
Environmental Code over a period of three years, | believe
| can answer that one, although not using the proper sci-
entific language, no doubt.

Large septic systems all over the country have a very
high failure rate. In fact, many members of the commit-
tee would have preferred to limit septic systems to 5,000
gpd. 10,000 gpd was a compromise. The reason for the

failure, we were told, is that the water mounds up within
the system. (This has nothing to do with “mounded” sys-
tems built on raised mounds of soil).

The liquid comes through too fast and too copiously
to be able to spread out. Septic systems’ effectiveness de-
pends upon the treatment afforded to human wastes by
passing them through dry soils. Systems in water fail. If
the pathogens get into ground water, some of them trav-
el thousands of feet. This is why systems are “mounded
up” over areas with high groundwater levels in spring.
So a very large system is perpetually within its own
ground water, so to speak.

[ hope this very amateurish explanation will cast some
light on the mysteries of Title 5.

Alexandra D. Dawson, Esq.
Hadley

Send a letter to the editor!

Peter Wittenborg, Executive Director, REBA
50 Congress St., Suite 600, Boston, MA 02109-4075
or wittenborg@massrelaw.com
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Speakers at symposium will be Maureen
Ohlhausen (left) and Michael S. Greco.

Planning of the Federal Trade Commis-
sion, and Michael S. Greco, president-
elect of the ABA.

Ohlhausen has served as director of
the FTC’s Office of Policy Planning
since September 2001. She is respon-
sible for a variety of issues affecting
competition and consumer protection,
including the regulation of professions,
restrictions on advertising, antitrust im-
munities, and e-commerce.

From 1998 to 2001, she served as an
attorney advisor for Commissioner Orson
Swindle, advising him on both competi-
tion and consumer protection matters.

Ohlhausen started at the FTC in 1997 in
the General Counsel’s Office. Before com-
ing to the Commission, she worked at the
U.S. Court of Appeals for the D.C. Circuit
from 1992 to 1997. While there, she served
as a law clerk for Judge David Sentelle.

She also clerked for Judge Robert Yock
of the U.S. Court of Federal Claims from
1991 to 1992. She graduated with dis-
tinction from George Mason University
School of Law in 1991 and is a 1984 hon-
ors graduate of the University of Virginia.

Greco, a partner in the Boston office
of Kirkpatrick & Lockhart, LLP, is a tri-
al lawyer with 30 years of litigation ex-
perience in business, employment and
real estate law. He has served as a me-
diator and arbitrator in complex busi-
ness and other disputes.

He joined Kirkpatrick & Lockhart in
2003 after 30 years as a partner with the
firm of Hill & Barlow in Boston. He has
served on the ABA House of Delegates
since 1985 and represented the Com-
monwealth of Massachusetts at the ABA
since 1993. Greco earned his J.D from
Boston College Law School in 1972 and
his B.A. from Princeton in 1965.

The ABA is the largest voluntary pro-
fessional membership organization in
the world, with over 400,000 members.
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