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SJC clarifies scope of
‘erowth control’ zoning bylaws

By Diane C. Tillotson

“Under all is the land.
Upon its wise utilization
and widely allocated own-
ership depends the survival
and growth of free institu-
tions and of our civiliza-
tions. [T]he interests of the
nation and its citizens ... re-
quire the creation of ade-
quate housing, the building
of functioning cities, the
development of productive
industries and farms, and
the preservation of a healthful environment.”

The above quote is taken from, of all sources, the
preamble to the Code of Ethics and Standards of Prac-
tice of the National Association of Realtors. It express-
es, in somewhat aspirational form, the goals of most
communities in enacting and adopting comprehensive
plans and workable zoning bylaws.

It fails to capture, however, the frustration most com-
munities experience in attempting to meet the need to
house and provide municipal services for a growing
population with frequently inadequate funds, while at
the same time attempting to preserve open space and
agricultural land.

The conflict inherent in a municipality’s attempts to
balance and address these conflicting interests through
its zoning bylaws was addressed in two separate cas-
es decided in the past several months by the Supreme
Judicial Court: Zuckerman v. Town of Hadley, 442
Mass. 511 (2004), decided Aug. 24, and Homebuilders
Association of Cape Cod, Inc. v. Cape Cod Commission,

Diane C. Tillotson is a partner in the Boston firm
Hemenway & Barnes and concentrates her practice in
the area of land use permitting and litigation. She is
the co-chair of REBA’s Real Estate Litigation Commit-
tee and a former president of REBA. She successfully
represented the plaintiff in Zuckerman v. Hadley.

441 Mass. 724 (2004), decided May 19.

Both cases were argued the same week and both ad-
dress the constitutional validity of bylaws that restrict,
in one way or another, the number of building permits
for single family residences that may be issued by a
town in a given year.

In the Zuckerman v. Town of Hadley decision, the
court declared unconstitutional a rate-of-development
bylaw of unlimited duration. In contrast, the court in
Homebuilders Association of Cape Cod, Inc. v. Cape
Cod Commission upheld a bylaw imposing an annual
cap on the number of building permits issued.

The Town of Hadley case

Martha Zuckerman owned a 66-acre parcel of land
in an agricultural-residential use district in the Town of
Hadley that was able to accommodate a subdivision of
approximately 40 single-family homes.

Zuckerman filed a suit in the Land Court pursuant to
G.L.c. 240, §14A challenging the validity of a rate-of-
development bylaw restricting the number of building
permits in a way that generally required the develop-
ment of a residential subdivision to be spread over a
period of up to 10 years.

The bylaw, first enacted in 1988, had been in effect for
15 years and it was undisputed in the record that the
town intended the restriction to be of unlimited duration.
The preamble to the bylaw said the provision was in-
tended to preserve the Town of Hadley’s agricultural land
and character and to “phase in” population growth so
as to enable the town to plan for expansion of its public
services within the fiscal constraints of Proposition 2?.

The SJC began and ended its analysis with the ques-
tion left open in the case of Sturges v. Chillmark, 380
Mass. 246 (1980), where the court did not address the
validity of bylaws of unlimited duration restricting the
rate of development within a municipality. In Sturges
the court did hold that a municipality may impose “rea-
sonable time limitations on development” where the
restrictions are temporary and enacted to provide the
municipality with the ability to control growth while en-

Continued on page 12

ABA president-elect

to speak at REBA
annual meeting

MICHAEL S. GRECO
Boston attorney to head ABA

Michael S. Greco, president-elect of the 405,000-
plus member American Bar Association, will deliver
the luncheon keynote address at the Real Estate Bar’s
Annual Meeting on Monday, Nov. 15 at the Wynd-
ham Hotel in Westborough.

“Mike Greco is perhaps the most thoughtful and
eloquent spokesman for the legal profession in our
time,” said Jon Davis, a long-time REBA Board
member. “He possesses a keen understanding of the
aspirations and nobility of our profession at its best.”

A partner with Kirkpatrick & Lockhart, LLP in its
Boston office, he is a trial lawyer with more than 30
years of litigation experience. Prior to joining Kirk-
patrick & Lockhart he was a partner at the former

Continued on page 14
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New state program revolutionizes mortgage insurance

By Robert M. Ruzzo

MassHousing’s new
MIPlus™ is an innova-
tive mortgage insur-
ance product that has
the potential to revo-
lutionize the mort-
gage insurance in-
dustry.

But wait, before
explaining how, let’s
go back in time to discover why such a
revolution is overdue.

History tells us that an entrepreneurial
conveyancing attorney created the private
mortgage insurance industry in 1957. One
can almost imagine Attorney Karl labor-
ing away in his Milwaukee office, bristling
at the requirements of the bureaucratic
government insurance programs of the
Federal Housing Administration. Perhaps

Robert M. Ruzzo is deputy director of
MassHousing, the state’s affordable hous-
ing bank. A long-time member of REBA,
Bob is co-chair of the association’s newly
launched Affordable Housing Committee.

it was a dark and stormy night.

Out of Karl’s frustration and subse-
quent innovation was born a private
mortgage insurance company, MGIC,
which would serve as an alternative to
FHA programs, and the rest, as they say,
is history.

That history, however formidable, has
not been without controversy. While pri-
vate mortgage insurance has opened the
door of home ownership opportunities to
countless American families, critics have
questioned at what cost this opportunity
has been secured and have subjected the
seemingly Byzantine business practices
of the industry to increased scrutiny.

Mortgage insurance fund

At MassHousing, the state’s affordable
housing bank, we have embarked on a
somewhat different strategy. Confronted
by a dramatic curtailment of private mort-
gage insurance availability during the se-
vere real estate recession of the late 1980s
and early 1990s, MassHousing elected to
form its own Mortgage Insurance Fund
(“MIF”) as part of an effort to quietly
rewrite the history of the private mortgage
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insurance industry. Indeed, Massachusetts
is one of only six state housing finance
agencies to have its own MIF.

The MIF operates as a financially in-
dependent, self-sustaining business en-
tity within MassHousing. Since its cre-
ation in 1988, the MIF has insured over
$1 billion in mortgage loans to low- and
moderate-income home buyers in Mass-
achusetts, nearly all of whom are stretch-
ing to buy their first home.

In recent years, the MIF has moved be-
yond merely filling a missing void and
has raced ahead with a number of pro-
grammatic innovations. Under G.L.c.
167E(2)(c), lenders are offered relief
from the down payment requirements
imposed by statute for a mortgage loan
that is “underwritten in accordance with
mortgage loan programs of public in-
strumentalities created by the state for
the purpose of financing and expanding
the supply of residential mortgages for
affordable housing.”

Seizing the opportunity provided by the
statute, MassHousing, working with the Of-
fice of the Commissioner of Banks, created
the Municipal Mortgage Program in 2001,

which enables police, teachers, firefighters
and other public service employees to buy
a home in the community where they work
with no money down by utilizing financing
provided by local community banks.

Another recent innovation, the “Take
the T Home” program recognizes that
regular riders of public transportation can
afford to borrow more for a home, be-
cause they have lower transportation
costs than other borrowers. Again, bor-
rowers are able to secure 100 percent fi-
nancing at competitive rates and terms,
with expanded underwriting ratios that
allow up to 45 percent of a borrower’s in-
come to be allocated for monthly hous-
ing and other monthly debt.

Mindful of MassHousing’s mission, the
MIF has introduced a discount on the in-
surance it offers to borrowers earning 80
percent or less of the HUD median in-
come (in the city or town where they are
buying a home). This 20 percent dis-
count saves the average borrower $30 a
month on their monthly payment. This
translates into the ability to obtain $5,000

more on a mortgage.
Continued on page 14
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From the President’s desk

By E. Christopher Kehoe

The change of the seasons is of course
a perfect metaphor for life itself. Fall is
traditionally the time of harvesting the
fruits of a year’s worth of labor, and |
would like to use this, the final column I
will be writing as the president of REBA,
to reflect back on the seeds that were
sown at the beginning of the year, the
progress of their growth, and their
prospects for the future.

As president-elect in 2003, | made a
list of things to accomplish as president.
[ wanted to implement the strategic plan
conceived and nurtured by my prede-
cessors. | hoped to see an increase in
membership as a result of it. | dreamed
of being able to design a solution to the
plague of missing discharges in the Com-
monwealth. [ also expected to face the
types of unanticipated challenges that we
all face in our professional lives.

[ am glad to report the strategic plan is
well underway. This year we have added
four new committees: Residential Con-
veyancing, Commercial Finance, Real
Estate Litigation, and Affordable Hous-
ing. | am grateful to the folks who sug-
gested these committees and to the men
and women who have stepped up to chair
them. Their efforts are already starting to
bear fruit and you will hear more of their
activities in the coming months.

By broadening the scope of the mis-
sion of REBA to serve every real estate
lawyer in the Commonwealth and by of-

Chris Kehoe is a partner in the Boston
office of Robinson & Cole LLP. He is a
member of the American Land Title As-
sociation, the Real Estate Finance Asso-
ciation and the real estate sections of the
American Bar Association, the Boston
Bar Association and the Massachusetts
Bar Association. He lives in Hingham.

fering new and interesting committees
appealing to the specialists among us,
we have added more than 300 members
so far in 2004, and | expect that number
will increase by year end. | was particu-
larly struck by a new member of the Real
Estate Litigation Committee who re-
marked to me at the inaugural meeting
last week: “Before this committee was
constituted, people like me had no op-
portunity to meet and network with our
peers on the pressing issues confronting
our area of practice.”

| fully expect that each of these new
committees will serve as a similar forum
for their own unique constituencies and
also provide a source of ideas for future
breakout sessions at our Spring Meeting
and our Annual Meeting in November.
REBA'’s two meetings each year also re-
flect the sentiment that all real estate
practitioners need an opportunity to net-
work and learn with and from their peers.

Once again, | have to thank Pam
O’Brien for putting together a fabulous
program for our Monday, Nov. 15 meet-
ing at the Wyndham in Westboro. As |
mentioned in my remarks last spring, we
have outgrown our former space and in
order to provide a less crowded forum for
our members, educators and exhibitors,
we have moved to what we hope you will
agree is a better and more comfortable
environment. Please make sure to look at
the program syllabus published in this
same edition of REBA News. Our last two
meetings were attended by more than 500
of our peers, and | hope to see you there.

Another initiative was to become in-
volved with a program begun by Sen.
Marian Walsh, the assistant majority
leader for the state Senate. When [ visit-
ed Sen. Walsh earlier this year to discuss
our Omnibus Mortgage Discharge Leg-
islation, I remarked that her office re-
minded me a little bit of Filene’s Base-
ment because she had racks of suits and
professional dresses in various locations.
When [ inquired, she told me about her
program entitled “Suits for Success”
which she launched in order to provide
professional attire to men and women
doing job interviews when making the
transition from halfway houses to per-
manent employment.

Sen. Walsh wanted to make sure that
they looked their best at the interview. |
was so taken with the idea that I dis-
cussed it with the Executive Committee
of REBA and we decided that at our an-
nual meeting (and | hope this will become
an annual event) we would work with
Sen. Walsh’s office to have boxes at the
door for people to donate gently used
suits for men and women. | hope you will

take a look in your closet and consider
bringing one suit or dress to the annual
meeting on Nov. 15. It’s a great cause,
and [ bet you'll feel good if you do it.

In addition to meeting with Sen. Walsh
about the Omnibus Discharge Legisla-
tion, our Legislative Counsel Ed Smith
and |, along with several of the officers of
REBA, have attended at least 40 politi-
cal events this year in an effort to ad-
vance our legislative agenda. Legislative
issues locally and nationally have be-
come critically important to REBA’s
members. Therefore, access to the Leg-
islature and its members makes all the
difference in achieving our goals.

| can’t believe how much | have
learned about the legislative process and
the importance of REBA’s PAC, which |
am sorry to say is fiscally exhausted af-
ter a busy legislative year. REBA’s di-
rectors and Executive Committee have
given generously to the PAC as have
many of our members, but our needs
have never been greater.

In addition to working on our dis-
charge legislation, we are also actively
working to prevent the passage of
House Bill 180, which would allow out-
of-state corporations to come into Mass-
achusetts to conduct closings without
the benefit of an attorney.

Furthermore, we recognize the need
to work with our congressional delega-
tion to ensure our interests are protect-
ed in Washington. This takes time, which
our Board of Directors is willing to give,
but it also takes money, which is why |
am turning to you for contributions.
Please do not underestimate the critical
nature of this request. Without your help,
we will not be able to advance our leg-
islative agenda, and that will affect each
and every one of you, your practices and
your clients.

I am also pleased to report that through
the efforts of our Legislative Committee
and the directors and officers of REBA we
have made progress in advancing my
dream of passing a comprehensive mort-
gage discharge bill. We are currently ne-
gotiating the final points with the Massa-
chusetts Mortgage Banker’s Association
and the Massachusetts Banker’s Associ-
ation. [ am hopeful that we will find a com-
promise leading to the passage of this leg-
islation this year.

One of the challenges that I did not ex-
pect to face this year was the requirement
for keeping a notary journal. As you are
all aware, after several months of friend-
ly negotiations with the Governor’s Of-
fice, the Governor’s Executive Order was
revised to take into account some of the

Continued on page 16
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Massachusetts courts continue to narrow standing
for claims based on trattic impact

By Daniel P. Dain

The Massachu-
setts Appeals Court
in Nickerson v. Zon-
ing Board of Ap-
I peals of Raynham,
" 53 Mass. App. Ct.
%\ 680 (2002), ruled

that the plaintiff
1 lacked standing un-

der G.L.c. 40A, §17
based only on his use of a road where in-
creased traffic could be expected.

Since that ruling, trial court judges in
Massachusetts have continued to limit
the standing of individuals claiming traf-
fic negatively impacts them.

In Nickerson, the Raynham Zoning
Board of Appeals granted Wal-Mart a
special permit. The plaintiff — who lived
a mile from the proposed development

Daniel P Dain is senior counsel for real
estate and land use litigation at Good-
win Procter in Boston.

site — on appeal argued that construction
of the Wal-Mart would exacerbate traffic
on Route 44, which he used frequently.

But the Appeals Court ruled that “the
plaintiff’s interest is not substantially dif-
ferent from that of all of the other mem-
bers of the community who are frustrat-
ed and inconvenienced by heavy traffic
on Route 44.” Id. at 683-84.

The court quoted Boston Edison Co. v.
Boston Redev. Auth., 374 Mass. 37, 63
n.17 (1977) where the Supreme Judicial
Court stated that it had “grave doubts
about granting standing” to a non-abut-
ter located one-third of a mile from the
development site.

This article looks at how Massachu-
setts courts since Nickerson have treat-
ed the use of feared traffic impacts as a
basis to establish standing in zoning ap-
peal cases.

Pre-Nickerson cases
The right to appeal under Chapter 40A
is limited to those persons “aggrieved”
by a zoning board decision. While abut-
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ters and abutters to abutters within 300
feet of a proposed development enjoy a
rebuttable presumption of standing, as
well as potentially compelling complaints
about noise, light, etc., those who live
more remotely to a proposed develop-
ment typically must rely on concerns like
increased traffic in an attempt to estab-
lish aggrieved person status.

Yet courts have sensibly limited the
class of plaintiffs who may be heard to
complain about potential impacts from
developers. Only where the plaintiff can
articulate specific, non-speculative facts
establishing a legally cognizable injury
that will be “‘special and different from the
concerns of the rest of the community,’”
may the plaintiff proceed. Bell v. Zoning
Board of Appeals of Gloucester, 429 Mass.
551, 554 (1999) (quoting Barvenik v. Al-
dermen of Newton, 33 Mass. App. Ct.
129, 132 (1992)) (emphasis added).

The rationale is that where the com-
munity as a whole may generally feel po-
tential impacts, the local zoning board is
in the best position to balance the needs

of the community against those of the
developer. The courts should be made
available only to those with injuries dis-
tinct from the particular plaintiff.

In examining the “special and differ-
ent” requirement here the alleged impact
is traffic-related, courts have typically
looked first at the distance the plaintiff
lives from the proposed development.

The traffic impact on direct abutters —
those obviously living closest to a pro-
posed development — was examined by
the SJC in Marashlian v. Zoning Board of
Appeals of Newburyport, 421 Mass. 719
(1996). The SJC held that the Superior
Court had not abused its discretion in find-
ing that plaintiff abutter’s showing that a
proposed new hotel would result in “in-
crease[d], if minimal” traffic on the street,
was sufficient to confer standing. Howev-
er, the SJC did not discuss how such an
impact would be “special and different”
from those of the community at large.

At the other end of the spectrum is
Nickerson. The Appeals Court found that

Continued on page 16
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REBA assists statewide
technology initiative
at registries

By Gregory N. Eaton and Edward A. Rainen

EATON

RAINEN

We are now all aware that the Legisla-
ture passed Chapter 4 of the Acts of
2003, which increased the fees for
recording documents at the various reg-
istries of deeds within Massachusetts.

In addition to the increase in recording
charges, the Legislature included a S5
surcharge for each instrument recorded
“for the purpose of automation, mod-
ernization, operation and technological
improvements at the registry of deeds.”

After collection, the surcharge was to be
forwarded to the “registers technological
fund,” but only for funds collected begin-
ning March 15, 2003, through June 30,
2008. Funds collected after July 1, 2008,
are to be forwarded to the general fund.

At the time of passage of Chapter 4 of
the Acts of 2003, various registries were
in a state of crisis. Steep budget cuts by
the Legislature causing staff reductions
at the registries, coupled with the very
low mortgage interest rates that sub-
stantially increased the number of real
estate closings in the state, fueled the
need for the surcharge to help the reg-
istries weather the storm.

Through the efforts of REBA and other
ordanizations, the legislation included the
formation of the Secretary of State Tech-
nology Advisory Committee, which was

GUregory N. Eaton is a partner with the
firm of Oakley, O’Sullivan & Eaton, PC.,
in Andover. He is currently on the REBA
Board of Directors, and co-chairs its Reg-
istries Committee. He is also president of
the Merrimack Valley Conveyancers As-
sociation.

Edward A. Rainen practices with his wife,
Shelly, specializing in title examination un-
derthe firm name of Rainen Law Office, EC,,
in Boston. He is on the REBA Board of Di-
rectors and co-chairs the Registries of Deeds
Committee, as well as being a directorof the
Massachusetts Association of Bank Coun-
sel, Inc., and the Abstract Club.

created to supervise the Registry Techno-
logical Fund. The committee is comprised
of the Secretary of State, the registers of
each registry district, two representatives
from REBA and one representative each
from the Massachusetts Association of Re-
altors, the Greater Boston Real Estate
Board, the Massachusetts Land Title As-
sociation, the Massachusetts Bankers As-
sociation and the Massachusetts Mortgage
Bankers Association.

The committee has been charged with
creating a plan for specific recommen-
dations for use of the registries’ technol-
ogy fund monies.

The S5 surcharge added to all instru-
ments recorded is dedicated to separate
technology funds: one for the county reg-
istries (Berkshire North, Berkshire Mid-
dle and Berkshire South Registry of
Deeds, Hamden Registry of Deeds, Nor-
folk Registry of Deeds, Plymouth Registry
of Deeds, Bristol Registry of Deeds, Barn-
stable Registry of Deeds, Dukes Registry
of Deeds and Nantucket Registry of
Deeds); and one for the State Registry of
Deeds (Franklin Registry of Deeds,
Hampshire Registry of Deeds, Worcester
North and South Registries of Deeds, Mid-
dlesex North and South Registries of
Deeds, Essex North and South Registries
of Deeds and Suffolk Registry of Deeds).

The REBA Board of Directors nomi-
nated Ed Rainen and Gregory N. Eaton,
the current co-chairs of the REBA Reg-
istries Committee, to represent the as-
sociation on the Technology Advisory
Committee.

The Advisory Committee met three
times and produced its initial report on
June 5, 2003. A copy of that report has
been produced on the REBA website,
and members are encouraged to review
the report.

The registers of deeds and/or their staff
attended the Advisory Committee meet-
ings. During the meetings, the registers
discussed what was needed for their par-
ticular registry to alleviate the crisis gen-
erated by the Legislature’s cuts and in-
creased business, and what the registries
would need in the future. Each register
provided the committee with reports/re-
quests for their short-term needs, as well
as their long-term goals.

With the approval of those requests,
funds were made available to the various
registries to address each registry’s par-
ticular needs toward “automation, mod-
ernization, operation and technological
improvements” as allowed under the

Continued on page 15
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SJC clarifies ‘grandfathering’ under G.L.c. 40a, 86

By Thomas O. Moriarty Jr.

Many court bat-
tles turn on the pre-
cise interpretation of
ambiguous and
sometimes obscure
legal phrases. But
sometimes the lan-
guage of a statute
means  precisely
what it says.

In the recent decision in Marinelli v. Bd.
of Appeals of Stoughton, 440 Mass. 255
(2003), the Supreme Judicial Court
found the plain language of G.L. c. 40A,
86 to be quite clear in a suit questioning
whether a parcel of land was grandfa-
thered and therefore exempt from zon-
ing changes.

—The Courteffectively tetd, amongoth=

A partner with Marcus, Errico, Emmer &
Brooks, PC., in Braintree, Tom Moriarty is
amemberof REBA’s recently launched Lit-
igation Committee. This article originally
appeared in the Vol. 6, No. 3 edition of the
Massachusetts Bar Association Section Re-
view. It is reprinted here with permission.
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er things, that the common lot exemp-
tion set forth in §6, which “does not ap-
ply to more than three” adjoining lots, is
not lost simply because an owner may
have owned more than three adjoining
lots at the time of the zoning change.

In relevant part, G.L. c. 40A, §6 pro-
vides:

“Any increase in area, frontage,
width, yard of depth requirement of a
zoning ordinance or by-law shall not
apply for a period of five years from its
effective date ... to a lot for single and
two family residential use, provided
[that] ... such lot was held in common
ownership with any adjoining land and
conformed to the existing zoning re-
quirements as of [January 1, 1976] ...
provided further that the provisions of
this sentence shall not apply to more
than three of such adjoining lots held
in common ownership.”

As discussed further below, the SJC
also endorsed a straightforward and
practical method of applying these pro-
visions when more than three lots are
in play.

EVEeryw I

Factual background

Livio Marinelli owned the contested lot
(Lot C) and at least three others, all ap-
proximately 25,000 sq. ft. in size, locat-
ed in a Stoughton subdivision. The zon-
ing rules in place when Marinelli acquired
the properties required a minimum lot
size of 25,000 sq. ft. for the construction
of a single-family home. However, in
1996, the town amended its zoning by-
law to increase the minimum lot size re-
quirement to 40,000 sq. ft.

Livio transferred Lot C to a realty trust
in February 1996, but he was still the
owner of record when the new zoning
rules took effect, as the February 1996
deed had not been recorded.

A few months later, Livio’s son, Fred,
signed a purchase and sale agreement
to purchase the lot from the trust, con-
tingent on his ability to obtain a permit
to build a single-family home.

The Stoughton Building Department
denied the permit, claiming the parcel
did not meet the new lot size require-
ments. The Board of Appeals upheld that
decision, but the Land Court reversed,
ruling that the lot was entitled to grand-
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father protection under the zoning law
and that the old lot size requirement
(25,000 sq. ft.) should apply.

The board appealed the Land Court
decision and the SJC took the case di-
rectly on its own motion to resolve the
dispute over how the statutory language
should be interpreted.

On appeal, the Board of Appeals ar-
gued that because Marinelli owned more
than three adjoining lots, none were ex-
empt from the zoning change. Land
Court Judge Karen Scheier, who heard
Marinelli’s appeal, concluded that the
plain language of the statute should ap-
ply, and that language permitted only one
interpretation: Where a plan includes
more than three commonly owned lots,
only three of them are eligible for grand-
father protection.

The SJC agreed with that reading. Writ-
ing for the court, Justice Robert J. Cordy
explained, “By its plain language, the
provision does not exclude owners of four
or more lots from the protection of Sec-
tion 6 outright; it merely limits the num-
ber of lots for which any owner can ob-

Continued on page 17
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Reconsidering force majeure clauses in
the wake of increased acts of terrorism

By Cathryn A. Reynolds and Alexander P. Steffan

REYNOLDS STEFFAN

Sept. 11 changed many things in Amer-
ican life both great and small. One change
is the threat of terror attacks on the places
where we work and live.

America has adapted in many obvious
ways, such as new security checks at of-
fices and airports, for instance. But we are
adapting to our changed world in less ob-

Cathryn A. Reynolds and Alexander
P, Steffan are associates in the business
law group of Robinson & Cole.
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vious ways as well, including the way we
allocate risk among contracting parties.

Most contracting parties have begun
to rethink their contract provisions, par-
ticularly their force majeure clauses, in
an effort to allocate the risk of another
major terror attack. While progress has
been made, it is interesting to ask if what
has been done is enough and whether
clients have an adequate contractual
regime to protect their interests in the
event of a terrorist attack.

How force majeure clauses work

In all contracts, including leases, force
majeure clauses excuse a party’s fail-
ure to perform if the failure is caused by
certain enumerated events. The types
of events that excuse performance are
usually those beyond the control of the
non-performing party and cause them
a hardship.

The premise is that since a party could
not predict and prepare for such an event
it would be inequitable to force the par-
ty to perform during the occurrence of

such an event. The occurrence of a force
majeure event would not necessarily ex-
cuse performance of the contract entire-
ly, but may excuse performance during
the continued existence of the force ma-
jeure event and for a reasonable amount
of time thereafter.

Additionally, the excused party may
have other obligations imposed upon it
by the occurrence of the force majeure
event, such as an obligation to notify the
other party and an affirmative obligation
to use good faith efforts to mitigate the
impact of the event.

There are standard events that appear
in most force majeure clauses. A stan-
dard force majeure provision will excuse
a failure of performance caused by or
arising out of acts of God, the elements,
war, or certain third parties, such as sup-
pliers and carriers, shortages of raw ma-
terials and supplies, riots and civil distur-
bances. Other force majeure events are
highly negotiated between the contract-
ing parties and may be specific to the type
of contract and the type of services be-

LOOK TO THE STARS!

ing provided by and to the parties.

In commercial property leases, the
force majeure clause is often used to ex-
cuse the landlord’s failure to deliver use-
able space or maintenance services.
While the force majeure clause will ex-
cuse the landlord’s non-performance,
most force majeure clauses do not ex-
cuse the tenant’s obligation to continue
to pay rent.

The tenant may negotiate to include
language that prevents an occurrence
occasioned by landlord’s negligence,
willful actions, or breach of contract as
being recognized as a force majeure. The
tenant can also insist that, notwithstand-
ing the occurrence of the force majeure
event, landlord make a “good faith ef-
fort” to perform its contractual obliga-
tions, or may insist upon rent abatement
until the situation is rectified.

In addition, force majeure clauses may
be superceded by the use of a “casualty
clause” that allows a commercial tenant
to quit and surrender possession of its

Continued on page 19
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Confronting the ‘unpleasantness’ of planning

By Robert C. Adams

Books, manuals,
ﬁ and consultants offer
' | straightforward ad-

L =f *ﬂ-* vice about the steps
o F involved in planning.

. = Whether you're seek-

> ing to develop a ma-

N jor plan for the future

¥ of your practice or

addressing a couple

of key problems in the firm, it’s easy to find

a progression of steps designed to result in
some sort of resolution.

The process described is logical enough
and, indeed, often results in at least a writ-
ten document that is intended to guide an
organization. Plans don’t always work out,
though, and, when they don'’t, the result
can be finger pointing or skepticism about
the whole notion of planning. Neither is
healthy.

While no one can predict a fail-safe im-

Robert C. Adams works with clients to
address issues of planning, organizational
change and business. He can be reached
by e-mail at RAdamsConsulting@aol.com.

plementation of a plan, there are sever-
al questions that, if asked or kept in fo-
cus during the process, can help insure
the soundness of the results. Unfortu-
nately the questions involved also create
a certain unpleasantness.

These questions can be misinterpret-
ed as nay saying or negative. They can
surface disagreement that needs to be
resolved. The can challenge a spirit of
consensus, which at its worst is a kind of
“group think.”

The concepts can be thought of as two
pairs. The first pair consists of assump-
tions and consequences. A plan is based
on assumptions and generates conse-
quences, both predictable and unpre-
dictable.

It’s the assumptions and unpredicted
consequences that are important here.
The other pair consists of success and
failure, two sides of the same coin. Suc-
cess is assumed as the result of planning
but not always clearly defined. Failure as
a possibility is seldom discussed and
even more rarely defined.

Yet discussing each of these four con-
cepts, while it may make the process
longer and a bit more agitating, can also
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produce a plan that has a higher proba-
bility of success.

Rule #1: Articulate assumptions

Whenever we develop a plan — a set
of decisions or solutions — we are mak-
ing assumptions. They may be as-
sumptions about clients, the environ-
ment, the marketplace, the services or
products we offer.

Decision-making rests ultimately on
assumptions. It is of critical importance,
therefore, to understand what those as-
sumptions are and to consider how valid
or not they may be.

We're reluctant to discuss assumptions
because time may prove us wrong. It
takes courage to answer the question,
“What assumptions are we making?” It
takes still more to ask, “Are these as-
sumptions valid?” And it takes supreme
courage to ask, if the plan does not work
as supposed, “What assumptions did we
make that were incorrect and why?”

Rule #2: Identify unpredictable
negative consequences

When a plan is implemented, it will have
consequences, both predictable and un-

predictable. Some of the consequences
may be negative and some positive.

Predictable positive consequences are
what we expect the plan to achieve. Pre-
dictable negative consequences simply
require a bit of extra planning. For in-
stance, the plan may require laying off
people, a negative consequence but one
for which we can plan specifically. Sim-
ilarly there can be unpredictable positive
consequences, a bonus for the firm.

The hard task is identifying unpre-
dictable negative consequences. What
might go wrong? How likely is it? How
will we deal with it? For instance, might
a key person leave, taking with him or
her long-term clients of value, if a reor-
ganization is implemented?

Rule #3: Define success

Part of planning is defining success, usu-
ally done by setting measurable goals. Of-
ten these are financial, but there should be
other goals as well. The simple question
as a starting point is, “What are we trying
to accomplish here,” a question that will
have multiple answers. Then comes the
more difficult question, “How will we
Continued on page 13
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Examining tax titles and descriptions:

By Ward P. Graham

Welcome back to the exciting conclu-
sion of Tax Titles and Descriptions, a re-
view of the interplay between Item (2) of
Title Standard 4 (Tax Titles) and ltem 1
of Title Standard No. 27 (Title References
and Descriptions).

When we left the story in the last issue
of the REBA News, we were discussing
the impact on tax title description issues
of the 1915 amendment to G.L c. 60, §37
providing that, “No tax title shall be held

Ward Graham is New England region-
al counsel for Stewart Stewart Title Guar-
anty Company. He serves on REBA'’s Ti-
tle Standards Committee and Legislation
Committee.

to be invalid by reason of any errors or
irregularities in the proceedings of the
collector which are neither substantial
nor misleading.”

We learned from City Of Fall River v. Co-
nanicut Mills, 294 Mass. 98, 1 N.E.2d 36
(1936), that the determination as to
whether an error or irregularity is sub-
stantial or misleading must be decided ac-
cording to the circumstances of each case.

We also learned from Bartevian v.
Cullen, 369 Mass. 819, 823 (1976) and
Pass v. Town Of Seekonk, 4 Mass. App.
Ct. 447, 450 (1976), that the burden of
proving that an error or irregularity is nei-
ther substantial nor misleading is on the
municipality or whoever is claiming un-
der the tax title.

Wide latitude

With that said, however, the courts do
give some pretty wide latitude to the tax
collector. The case of Town Of Franklin
u. Metcalfe, 307 Mass. 386 (1940), is in-
teresting in that the description was not
so much in dispute but rather the dispute
related to the instrument from which the
description was used for the taking.

The description was as follows: “Land

Main and West Central Streets with build-
ings thereon being the same premises
described in deed from Edwin H.
Downes, Deputy Sheriff, to Bertha Bach-
ner dated May 12th, 1934, and record-
ed with Norfolk County Registry of
Deeds, Book 2028, Page 63, and sup-
posed to contain about 29,040 square
feet.” Id., at 387.

The litigated issue related to the fact
that the description was not based on
chain of title deeds into the taxpayer be-
fore the assessment, but rather was
based on a Sheriff’s Deed that was
recorded in 1934, two years after the tax
year involved (1932) but prior to the de-
mand and taking.

Nonetheless, the court found that such
a description did not affect the validity of
the taking. Id., at 389-90. Such a de-
scription should also comply with Title
Standards No. 27 and 4, although the un-
certainty about the square footage might
need to be resolved.

In Lowell v. Boland, 327 Mass. 300
(1951), the description at issue was
“29,421 square feet of land, more or less,
situate on Dutton Street, as shown on Plan
[ 17 in office of city engineer.” Id., at 301.

Part 11

Relying on the “neither substantial nor
misleading” language from G.L.c. 60,
§37, and the guiding principles followed
in prior tax title description cases, the
court agreed with the trial judge’s finding
that “the descriptions were sufficiently ac-
curate to satisfy the requirements of the
statute.” Id., at 302. [Emphasis added.]

Crucial to this determination, howev-
er, were the facts that (1) the description
referred to a plan located in the city en-
gineer’s office,! (2) the plan showed a
small portion of Dutton Street, and (3)
the plan showed only one lot on the street
with that same area.

In cases like Lowell v. Boland, in which
the challenged descriptions have been
upheld, the courts usually find the de-
scriptions to be “sufficiently accurate.”
In other words, while the descriptions
may have been incomplete or somewhat
vague, ultimately, they were accurate in
describing the correct property. In addi-
tion to the cases previously discussed,
see, e.g., City Of Lowell v. Marden & Mur-
phy, Inc., 321 Mass. 597 (1947);2 Town
Of Lenox v. Oglesby, 311 Mass. 269
(1942);3 City Of Boston v. Lynch, 304

Continued on page 18
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Employment Law for Lawyers
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"En casa de herrero, cuchillo de palo": (In the house of the ironworker, the knives are made of wood)

You are a sole practitioner or a partner in a small firm. You may be well versed in the aspects of real estate law that comprise your practice, but how much do
you know about the laws and regulations affecting you and your clients asemployers? As your firm grows from one lawyer to ahard-working group of lawyers,
paralegals and support staff, employment law issues can take more and more of your time, and can lead to costly learning experiences. You may know a lot
about real estate law, but you know you have a lot to learn when it comes to employment law.

Come listen to experienced employment law practitioners discuss these and other common employment law issues faced by legal practices from different per-
spectives. Management side attorneys Catherine E. Reuben and David B. Wilson, whose clients include several law firms, will discuss these issues from the per-
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anemployer in his ownlegal practice. MCAD counsel Beverly Ward will give the perspective of the Massachusetts Commission Against Discrimination (MCAD),
which has handled numerous cases involving legal practices. Join us for this highly practical and interactive seminar.

Estate and Medicaid Planning Impacting Real Estate

Robert H. Ryan, Esq.; Leo J. Cushing, Esq.

Attorneys Robert H. Ryan of the Law Firm of Bove & Langa, PC. and Leo J. Cushing of the Law Firm of Cushing and Dolan, PC. will review and discuss vari-
ous planning techniques utilized for Estate ad Medicaid Planning which involve real estate. This session will provide attorneys with examples and insight into
the rationale for deeds involving life-estates, powers of appointment, and title held in trust. The panelists will also discuss the drastic consequences that can re-
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Marijo McCarthy, Esq.; Beth H. Mitchell, Esq.

You are an experienced real estate attorney who handles many residential loan closings for a local bank. One day, a loan officer of the bank calls and asks you to
handle the closing of a $2 million loan on a small office building in the suburbs. - This program will explain some of the differences between handling loan trans-
actions for residential and commercial loans and will provide practical tips on how to efficiently conduct commercial loan closings. The speakers will review a
typical closing checklist, the due diligence review process, and samples of the key loan documents. The program will also address the roles, responsibilities and
concerns of borrower's counsel and lender's counsel.

Stress Management for Real Estate Lawyers

Barbara Bowe, LICSW

Lawyers Concerned for Lawyers, Barbara J. Bowe, LICSW presents Managing Stress: The Inside Job. The focus will be on looking at stress from a variety of per-
spectives, ie professional, personal, family, cultural and medical. We will also examine strategies and coping techniques to minimize the impact of stress on your
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hired to do so by the title insurance company. Pamela Butler O'Brien, Esq. will answer that elusive question - Do title insurers every pay? - and she will de-
scribe the handling of claims from an insurer's perspective.
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Recent & Pending Legislation: ceived after October 29, 2004 are subject to an additional processing fee of $25.
Summary and Highlights; Registrations canceled in writing after October 29, 2004 are subject to a processing
Robert H. Kelley, Esq, and Edward J. Smith, Esq. fee of $25. No other refunds will be permitted. Substitutions of registrants attending
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SJC clarities scope of ‘growth control’ zoning bylaws

Continued from page 1
daging in planning studies.

The court in Sturges surmised that the
necessary planning studies and their im-
plementation could take a period of 10
years to complete. Premising its decision
on its understanding that the town would
proceed with the studies in good faith, the
court noted that “a very different case would
be presented if it were determined that the
town was not proceeding with the neces-
sary studies which were said to be the ba-
sis for the enactment of the rate of devel-
opment bylaw.” 380 Mass. at 259, n.16.

The Hadley case was the “very different
case” anticipated by the court in Sturges.

In Hadley, the record was clear that al-
though the Town of Hadley had engaged
in two planning studies, it did not adopt
many of the measures recommended in
the studies that it undertook, including
the adoption of a comprehensive land-
use plan, an overhaul of its zoning by-
laws to include a cluster development by-
law, and bylaws increasing minimum lot
sizes or the hiring of a full time planner.

Significantly, the record in Hadley in-
cluded the observation in one of the stud-
ies that the rate of development bylaw
was frustrating, rather than furthering, its
stated objective of preserving the town’s
agricultural land and character.

Observing that while classic zoning by-
laws “keep the pig out of the parlor, see Eu-
clid v. Amber Realty Co., 272 U.S. 365, 388
(1926), rate of development bylaws tell the
farmer how many new pigs may be in the
barnyard each year,” the SJC concluded
that while a town may utilize zoning bylaws
to allow “breathing room to plan for the
channeling of normal growth,” that breath-
ing room may not be converted into a
“choke hold against further growth.”

In reviewing the Hadley record, the court
concluded that 15 years was “more than
ample time” for the Town of Hadley to have
completed whatever studies were neces-
sary to formulate a plan to preserve agri-
cultural resources and its rural character.

The SJC found, as had the Land Court,
that there is no statutory bar to the adop-
tion of the rate of development bylaw and
focused its attention on the constitutional
inquiry of whether the bylaw was ration-
ally related to a legitimate zoning purpose.

Concluding that it does not serve the
“general welfare of the Commonwealth”
to permit one particular town to deflect
population growth onto adjoining com-
munities, the court found that neither the
desire for enhanced fiscal management
nor the constraints imposed by Proposi-
tion 2? presented a proper basis for en-
acting a bylaw aimed at controlling the
rate of growth for the indefinite future.

The Home Builders Association case

In Home Builders Association of Cape
Cod, Inc. v. Cape Cod Commission, the court
upheld a zoning bylaw imposing an annual
cap on the number of residential building
permit issued within the Barnstable District
of Critical Planning Concern (“DCPC”) and
distinguishing between building permits is-
sued for affordable housing dwelling units
and those issued for market rate units.

The court’s analysis centered on the
Home Builders Association’s contention
that designation of the entire Town of
Barnstable as a DCPC was invalid under
St. 1989, ¢.716, the act establishing the
Cape Cod Commission.

The court found that nothing in the Act
prohibited the designation of an entire
town as a DCPC, which is defined under
the Act as “a geographic area of Cape
Cod identified by the Commission as re-
quiring special protection.”

Among the criteria relevant in determin-
ing eligibility for designation are the pres-
ence of significant natural, coastal, scientif-
ic, cultural or other resources; the presence
of substantial areas of sensitive ecological
conditions rendering the area unsuitable for
development; and the presence or proposed
establishment of a major capital public fa-
cility or area of public investment.

The SJC found sufficient evidence in

the record to support the designation of
Barnstable as a DCPC and the validity of
its implementing bylaws, including evi-
dence that there was a need to protect
the local and regional water supply and
the sole source aquifer over which the
entire Town of Barnstable is located.

The court devoted several pages of its
opinion to detailing the process of nomi-
nating Barnstable as a DCPC, which in-
cluded (i) a public hearing before the Cape
Cod Commission; (ii) the approval of the
guidelines for development established by
the Commission; and (iii) the designation’s
subsequent approval by the Barnstable
County Assembly of Delegates, which in-
cluded representatives of all 15 munici-
palities of Barnstable County.

The court concluded that the legislative
record contained ample findings to es-
tablish a link between uncontrolled build-
ing on potentially buildable lots and ad-
verse environmental impacts to the
region’s water supply and other natural
resources, such as the contamination of
shellfish beds containing the internation-
ally renowned Cotuit oysters in Barnsta-
ble’s coastal embayment from the nitro-
gen discharged from area septic systems.

Further analysis

Significant in both the Town of Hadley
and Home Builder’s Association cases
was the court’s willingness to examine in
detail the legislative record and rationale
articulated for the bylaw in question and
to seriously examine the link between the
articulated purpose and limitation or bur-
den imposed on landowners by the by-
law’s enactment.

Municipalities considering the adop-
tion of growth control bylaws of any type
would do well to study carefully these two
rulings. Consistent with the holding in the
Town of Hadley case, bylaws that im-
pose building caps of unlimited duration
will be struck down if challenged absent
unusual circumstances. Neither the fis-
cal constraints imposed by Proposition

2? nor the general desire to maintain the
rural character of a community will suf-
fice to justify this type of bylaw.

The Town of Hadley decision leaves
undisturbed, however, the Sturges hold-
ing recognizing the validity of growth
controls of limited duration to give a mu-
nicipality breathing room to study spe-
cific issues and implicitly encourages a
focus on regional planning. Notably, the
court’s observation concerning the im-
pacts of a bylaw such as Hadley’s on the
surrounding communities was central to
its finding that the bylaw is inconsistent
with the general welfare.

In contrast, the bylaw upheld in the Home
Builder’s Association case was the result
of a planning effort that included compre-
hensive environmental studies linking the
impact of residential growth on specific and
unique natural resources and included an
assessment of regional impacts.

The cataloging of these resources by
regional planning agencies coupled with
the active participation of city and town
planners from all communities within a
region sharing similar resources and
problems will ultimately result in bylaws
that are more equitable to landowners
and better achieve the long-term preser-
vation of natural and financial resources.

The court’s opinions in these two cases
also provide considerable guidance to
landowners and their counsel seeking to
challenge bylaws.

In both cases, the record in terms of
the legislative findings purporting to sup-
port the bylaw’s enactment and the evi-
dence establishing the efficacy of the by-
law in achieving its stated goal were of
paramount importance to the court.

The decisions suggest that the SJC will
not merely accept at face value an ar-
ticulated rationale for a challenged by-
law, but will carefully examine the sup-
porting evidence to determine whether
the bylaw in question meets the consti-
tutional standard of being reasonably de-
signed to accomplish its stated purpose.
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Confronting the
‘unpleasantness’ of planning

Continued from page 8
measure that?” and the invariable follow-up
“Are those the right measurements?”

It's important to define success clearly
because even before the plan is imple-
mented, there needs to be a reality check
on whether the plan will actually lead to
success. A clear understanding of success
makes it easy to evaluate a plan in theory
before it’s implemented. More important-
ly, it makes it easier to evaluate the plan
while it’s being implemented.

Planning books and manuals rightly
stress the importance of evaluation. Un-
fortunately most of us don't like to be crit-
icized and so we avoid as much as possi-
ble the process of hard evaluation.

Rule #3: Define failure
at the outset

It’s hard to motivate people to talk about
the prospects of failure. No one wants to be
the voice in the crowd to ask, “What if this
doesn’t work?”

That person, we smugly judge, is the ul-
timate naysayer. Yet a part of planning re-
quires addressing failure. As in each of
these “unpleasant” tasks, addressing fail-

ure during the planning process can fore-
stall much greater discomfort and embar-
rassment afterwards.
A simple way to address failure is to ask,
“How will we know if the plan isn’t working?”
We should identify warning signs that things
aren’t going as expected. We should assess
probability versus possibility. Anything is pos-
sible but not everything is probable.
Defining failure and its warning signs can
allow a firm to decide when to “pull the plug”
on an initiative, when to stop and re-assess.
It's easier to save face when a plan isn’t
working by changing the definition of suc-
cess, a kind of “revisionist history,” but in
the long-run time, energy, morale, and
money can be wasted at great cost to the
common good of the organization.
Planning is a challenge to individuals and
to companies. It’s no wonder that asking
unpleasant questions is avoided. Yet by
asking questions about assumptions and
consequences, about success and failure,
during the planning process, enduring the
“unpleasantness” they bring, we can in-
crease the likelihood that our plan will be
successfully implemented and the desired
results achieved.

REBA to launch
lawyer-mentoring program

REBA’s Membership and Public
Relations Committee is preparing to
launch in the first quarter of 2005 a
mentoring program intended to as-
sist members new to the practice of
real estate.

“REBA members are experienced
real estate lawyers who are commit-
ted to providing newer lawyers with
guidance to help them in their profes-
sional development,” said Sami Bagh-
dady, Committee Chair. “The REBA
mentor will be available to discuss real
estate-related matters and to provide
guidance. Our mentor program is in-
tended to be flexible, informal and to
develop collegiality among the par-
ticipants. The parties may meet, talk
over the telephone, or communicate

by email as they choose.”

Areas of real estate law in the pro-
gram include residential buyer/sell-
er representation; residential lender
representation; commercial buy-
er/seller representation; commercial
lender representation; residential
landlord/tenant; commercial land-
lord/tenant; condominium law; en-
vironmental matters; zoning and land
use; real estate litigation; and fore-
closure practice.

REBA mentors will agree to serve
for a period of six months. Applica-
tions for the mentoring program can
be obtained by contacting Susan
Graham at REBA, graham@mass-
relaw.org or by telephoning her at
800 496-7699.

Send a letter to the editor!

Peter Wittenborg, Executive Director, REBA
50 Congress St., Suite 600, Boston, MA 02109-4075 or
wittenborg@massrelaw.com
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New state program revolutionizes mortgage insurance

Continued from page 2

So much for evolution. Now comes the
revolution. Since its inception, the mort-
gage insurance industry has offered solid
financial protection to lenders. However,
the consumer received a benefit that was
far more ephemeral. Indeed, in the eyes
of industry critics, the borrower was fi-
nancially committed to a long-term lender
protection policy that offered no tangible
benefit to that borrower’s “bottom line.”

New chapter

On July 1, MassHousing opened a new
chapter in the history of mortgage in-
surance by combining conventional
mortgage insurance protection for
lenders with a new consumer benefit
known as “mortgage payment protec-
tion” that pays borrowers up to $2,000
per month in principle and interest pay-
ments in the event a borrower becomes
unemployed. The benefits can last up to
a total of six months and be paid out any-

time over the first 10 years of the mort-
gage term. Best of all, this new benefit
comes at no additional cost.

Why offer such a product? Experience
tells us that fear of unemployment, along
with the specter of unanticipated home

On July 1, MassHousing opened a new
chapter in the history of mortgage
insurance by combining conventional
mortgage insurance protection for lenders
with a new consumer benefit known as
“mortgage payment protection” that pays
borrowers up to $2,000 per month in
principal and interest payments in the
event a borrower becomes unemployed.

repair expenses, constitute two of the
largest psychological barriers to home
ownership for otherwise qualified bor-
rowers. The benefit borrowers receive is
designed to reduce delinquencies and
foreclosures that can occur when a bor-
rower loses their job for an extended pe-
riod of time. Fewer defaults mean fewer
mortgage insurance claims.

MassHousing’s MIPlus™ covers a term
(10 years) twice as long as alternative
mortgage insurance products that pri-
vate companies are beginning to offer. It
is also an all-inclusive product; all in-
come-eligible borrowers who qualify for
mortgage insurance automatically re-
ceive mortgage payment protection.

Every income-qualified consumer
(and every real estate attorney) should
be familiar with the benefits of MIPlus™.
Home financing for low- and moderate-
income homebuyers will never be the
same and mortgage insurance has
changed forever.

ABA president-elect to speak at REBA annual meeting

Continued from page 1

Boston law firm of Hill & Barlow. He has
also served as an arbitrator or mediator
in complex business disputes.

He has chaired a number of ABA com-
mittees, including the Standing Com-
mittee on the Federal Judiciary and the
Section on Individual Rights & Respon-
sibilities. After the terrorist attacks on
Sept. 11, 2001, he served on the ABA
Task Force on Terrorism and the Law,
which provided an analysis the of legis-
lation that resulted in the USA Patriot Act,
and helped develop ABA policy regard-
ing the use of military tribunals to try sus-

pected terrorists.

Greco has represented Massachusetts
in the ABA House of Delegates since
1985. Greco will be the 129th president
of the American Bar Association and the
fourth ABA president from Massachusetts.

He has also served as president at the
Massachusetts Bar Association, the New
England Bar Association and the New
England Bar Foundation. Greco is a
member of the Board of Directors of the
New England Council, and since 1998
has served as chair of the ground break-
ing Creative Economy Initiative, a re-
gional economic/cultural development

effort designed to attract investment in
New England’s creative economy.

His public service activities include 10
years on the Board of Overseers of the
Newton-Wellesley Hospital and vice-
chair of the Massachusetts Board of Bar
Overseers. He also served for eight years
on the Executive Committee of Gov.
William F. Weld’s Judicial Nominating
Council, and as a member of Sen. John
F. Kerry’s Commission on (Federal) Ju-
dicial and Prosecutorial Appointments.
He also served for two years as president
of the Board of Trustees of Massachu-
setts Continuing Legal Education, Inc.

Greco is also a member of the Amer-
ican Law Institute (ALI).

He graduated from Princeton Univer-
sity on 1965 and prior to law school
taught English for two years at Phillips
Exeter Academy in Exeter, N.H. He re-
ceived his J.D. from Boston College Law
School in 1972 where he was editor-in-
chief of the Boston College Law Review
and president of his class. After law
school he spent a year as clerk to
Leonard P. Moore on the 2nd d.S. Cir-
cuit Court of Appeals and a year as a fel-
low at the Institute of Comparative Law,
University of Florence, ltaly.
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REBA assists statewide technology initiative at registries

Continued from page 5

statute. With the help of these funds, reg-
istries have been able to increase their
staff and improve equipment.

The Worcester and Cambridge reg-
istries have new computer equipment,
and there is online access to the records
of the Secretary of State in Franklin,
Hampshire, Worcester North and South
Registries, the three Berkshire Registries,
Middlesex North and South, Suffolk and
Essex North and South Registries.

The County Registries with online ac-
cess to records are Barnstable, Bristol
South, Hampden, Nantucket, Plymouth
and Norfolk. There is also off-site access
to the records of Bristol North and Fall
River Registries.

Agenda items for the committee to re-
view at its meeting held Sept. 29 includ-
ed: Electronic recording, document for-
matting standards and fee disparities
among registries.

In addition to continuing to work with
the Technology Advisory Committee, the
REBA Registries Committee envisions
having a seminar for registry staff in an
effort to enhance document indexing
consistency among the various registries

of deeds and in conformance with the in-
dexing standards of the Massachusetts
Association of Registers and Assistant
Registers of Deeds.

A prior seminar held for the registry
staff was successful in reviewing the in-
dexing at various registries and the in-
dexing standards of that association.
During the prior seminar, discussions re-
vealed the need for updating the index-
ing standards.

The Registry of Deeds Committee will
offer its assistance to the Association of
Registers and Assistant Registers of
Deeds in updating indexing standards
and implementing those standards at the
various registries to increase uniformity
among them.

Both Plymouth County Registries and
Middlesex South Registry have imple-
mented satellite offices to allow off-site
recording of instruments. Presently, only
unregistered instruments may be record-
ed in Brockton and Rockland in Ply-
mouth County and in Lowell for Middle-
sex South Registry.

The satellite offices have been very well
received, and it is hoped other registries
would be receptive to satellite offices for
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recording. Additionally, corporate certifi-
cates of legal existence are now available
to be picked up at the Middlesex North
Registry of Deeds when ordered online
through the Secretary of State’s office.
The instructions are available on the Mid-

dlesex North Registry of Deeds’ website.

The REBA Registries Committee will
be scheduling regular meetings and in-
vites all those interested in serving on the
Committee to contact Edward Rainen or
Gregory N. Eaton.

Hotline established to
report unauthorized
practice of law

In response to increasing member
concern about witness closings con-
ducted by out-of-state lenders and
others, REBA has set up an unautho-
rized practice of law e-mail hotline:
upl@massrelaw.org.

REBA members who encounter or
observe possible violations of Massa-

chusetts law can respond by e-mail di-
rectly to the association’s Committee
on the Practice of Law by Non-
Lawyers.

All responses will be held in confi-
dence. Documents supporting any al-
leged UPL claims can be faxed to
REBA at (617) 854-7670.
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From the President’s desk

Continued from page 3

practical issues that confront attorney no-
taries on a daily basis. We were therefore
pleased and gratified that the Governor’s
counsel, Dan Winslow, revised the order
to provide an exception for attorneys
from the requirement of keeping a notary
journal, for which [ am grateful every time
I conduct a closing.

In looking ahead to the end of 2004, |
would like to thank Peter Wittenborg, our
executive director, and Susan Graham,
our chief operating officer, for imple-
menting the vision of REBA’s Board of
Directors. | would also like to thank each
of our board members for their diligence
in 2004. Until you have attended one of
our directors meetings, you really would

not understand just how dedicated and
hard working REBA’s directors are on
your behalf.

[ would also like to thank my law firm,
Robinson & Cole LLP, for allowing me
the time this year to act as the steward
of REBA and to follow in the footsteps of
my former partners, Fosdick Harrison
and Denis Maguire and my former as-

sociate, Ruth Dillingham - all past pres-
idents of this association.

Finally, to president-elect Dan Osoff,
[ wish you the best of luck. I will be
there to support you in 2005, and I trust
that you will have an experience simi-
lar to my own which has been the finest
professional experience of my life.
Thank you.

Massachusetts courts continue to narrow standing
for claims based on tratfic impact

Continued from page 4

a member of the community living a mile
from the proposed development could
not establish a “special and different” in-
jury, even if the plaintiff frequently used
the roads likely to be impacted by the
proposed development.

Thus, as of the Appeals Court’s deci-
sion in Nickerson, it appeared that there
was a line that existed somewhere be-
tween the distance of a direct abutter and
a mile away, such that if the plaintiff lives
closer to the proposed development than
the line, the plaintiff could state a claim
for standing based on traffic, but a plain-
tiff living further away could not.

The SJC’s 1977 observation in the
Boston Edison case, quoted in Nickerson,
about “grave doubts” about a plaintiff liv-
ing a third of a mile away may have given
the traffic standing line further definition.

Post-Nickerson cases
Even abutters must articulate specif-
ic, non-speculative, facts to establish
standing based on traffic concerns. Sev-
eral post-Nickerson cases have held
abutters to the requirement that they ar-

ticulate specific, non-speculative, facts
to establish an impact from traffic as a
basis for standing.

For example, in Chin Kwee Quek v. Ar-
mendo, No. 03-2262A (Super. Ct. June
30, 2004) (Agnes, J.), Superior Court
Judge Peter Agnes held that because the
plaintiff-abutter could offer no more than
“unsubstantiated opinions” that the pro-
posed development would “contribute to
traffic problems” on the street, plaintiff
lacked standing.

By contrast, in Quigly v. Mulhern,
Misc. Case No. 281991 (Land Court May
1,2003) (Piper, J.), abutters offered spe-
cific facts that made an inference of in-
creased traffic reasonable. Land Court
Judge Gordon H. Piper said it was rea-
sonable to conclude that an expansion
of Winchester Hospital’s emergency de-
partment would exacerbate an existing
problem of hospital traffic queuing on
plaintiff’s street, and using residents’
driveways to turn around while search-
ing for parking.

Similarly, in Brida Realty, LLC v. Plan-
ning Board of the Town of Holliston, No.
995920 (Super. Ct. Nov. 1, 2002) (Gra-
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ham, J.), Superior Court Judge R. Mal-
colm Graham said the fact that the
plaintiff-abutter and the developer
shared the same driveway was sufficient
to establish that concerns about in-
creased traffic using the shared drive-
way was a special and different injury.
The judge observed, “[t]he general pub-
lic, which does not abut the [proposed
development] property, would not incur
those impacts.”

In non-abutter cases, the courts have
continued to draw the line closer beyond
which plaintiffs cannot establish a “spe-
cial or different” traffic-related injury.
Several non-abutter cases have demon-
strated the courts’ skepticism that mem-
bers of the community living remotely
from the proposed development can es-
tablish “special or different” injury relat-
ed to increased traffic.

For example, in Moot v. Planning
Board of the City of Cambridge, Misc.
Case No. 292244 (Land Court Sept. 15,
2003) (Trombly, J.), a group of housing
advocates in Cambridge appealed a zon-
ing decision by the planning board that
would have permitted Forest City, de-
veloper of University Park in Cambridge,
to proceed with a development in one
corner of University Park.

The planning board and Forest City
(represented by the author of this ar-
ticle) moved for summary judgment
on standing grounds, presenting ex-
cerpts from the depositions of each of
the plaintiffs.

Focusing on the plaintiff living closest
to the proposed development, Land
Court Judge Charles W. Trombley Jr.
found that although the plaintiff was an
abutter to University Park (although not
directly across the street from the pro-
posed site), her concerns about traffic on
her street were insufficient.

“Other than a general concern of in-

creased traffic on Brookline Street, plain-
tiff Lynch is unable to articulate any harm
that is specific to her,” Trombley wrote.

Similarly, in Henry v. Andover Plan-
ning Board, Civ. Action No. 03-0047D
(Super. Ct. April 8, 2004) (Riley, J.),
plaintiffs appealed a special permit for
the construction of an office/warehouse
building.

To establish standing, plaintiffs, one liv-
ing as close as a half-mile from the proj-
ect, offered evidence that the proposed
development would increase traffic on
the streets on which plaintiffs lived. They
argued that that their injuries were dis-
tinct from the rest of the community be-
cause they lived on the roads that would
be most affected by the potential in-
crease in traffic.

But Superior Court Judge Patrick J. Ri-
ley found that while at least one plaintiff
lived closer than the plaintiff in Nicker-
son, plaintiffs could not meet the re-
quirements for standing.

Greater guidance

Thanks to these post-Nickerson trial
court cases, we have greater guidance
from the courts as to when a plaintiff can
satisfactorily claim aggrievement from
increased traffic. Cases like Moot and
Henry appear to mean that unless one
lives on the street of the proposed de-
velopment, concerns about increased
traffic are likely not to be sufficiently spe-
cial and different from those generally
felt by the community.

Yet, cases like Chin Kwee Quek and
Quigly mean that abutter status alone
is not sufficient to make a claim of in-
creased traffic “special and different.”
Rather it must be accompanied by
showings specific to the plaintiff, such
as interference with plaintiff’s driveway
by likely users of the proposed devel-
opment.
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SJC clarifies ‘grandfathering’ under G.L.c. 40a, 86

Continued from page 6
tain such protection.”

Irregular results

The Board had argued that its more re-
strictive interpretation reflected a recog-
nition that owners of many lots are better
able to configure them to comply with in-
creased lot size requirements. But the SJC
countered that the town’s position would
produce “irregular and inequitable results
— of which this case is a prime example.”

Applying the town’s reasoning, the
court noted, if Marinelli had owned four
buildable lots originally, he would have
had only two buildable lots after the zon-
ing change. But had he owned only three
lots initially, all three would have been
protected from the new zoning rule. “If
the legislature intended such a result, it
would have said so with greater clarity,”
the court concluded.

Although this is a case of first impres-
sion, the SJC’s decision reflects a
straightforward interpretation of the
statute that is certainly welcome, but not
particularly surprising.

The Board did raise a legitimate issue
concerning the application of the statute
in determining which of the lots would
be among the three exempt. The Land
Court answered the question by holding
that once three of the commonly held
lots receive the benefit of the common
lot protection, no additional lots are eli-

gible for protection. That s, a first come,
first served approach.

The SJC endorsed this approach hold-
ing that as the subject lot was “among
the first three to seek a building permit”
the Land Court Judge correctly ruled that
the common ownership grandfathered
protection of §6 was applicable.

A question of standing

Among the many arguments the
Stoughton Appeals Board advanced
against Marinelli’s appeal was the con-
tention that Marinelli lacked standing to
appeal the zoning decision. According
to the Board, Marinelli’'s purchase and
sale agreement was invalid because only
one member of the realty trust had
signed it. Because he did not own or have
a valid interest in the parcel, the board
said, Marinelli was not a “person ag-
grieved” and thus did not have the re-
quired standing to bring his suit.

This argument directly raised the
question of what amount or nature of
evidence is necessary to rebut the pre-
sumption of standing. The decision ap-
pears to provide the first clear and un-
equivocal holding by the SJC on the
question.

The Court held that in order to rebut
the presumption of a plaintiff’s stand-
ing, a defendant must offer evidence
warranting a finding contrary to the pre-
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The REBA website, www.massrelaw.org,
includes a “General Public” section with a
referral list database containing contact
information for REBA member and asso-
ciates in alphabetical order by city or town.

REBA members who wish to partici-
pate in this free member benefit may
contact REBA'’s Information Technology
Manager, Bob Gaudette, at gaudette@

massrelaw.org. All inquiries received at
REBA headquarters are referred to this
web page.

Practice concentrations include: af-
fordable housing; commercial leasing;
commercial real estate finance; land use
and zoning; real estate litigation; title in-
surance; title examination; residential
conveyancing; and environmental law.

Attorney General Reilly to
speak at Spring Seminar

Attorney General Thomas F. Reilly will deliver the luncheon keynote speech at
the REBA Spring Seminar on Monday, May, 9, 2005 at the Wyndham Westborough.
A 1970 graduate of Boston College Law School, he was elected Attorney Gener-

al in 1998.

sumed fact.

The SJC found that Marinelli, as an ap-
plicant, was entitled to a presumption
that he had standing. As Marinelli’s
standing was premised upon the pur-
chase and sale agreement, the analysis
translated into a presumption that
Marinelli’s purchase and sale agreement
was valid and that he had an interest in
the subject locus.

It was not enough for the board to high-
light potential deficiencies in the pur-
chase and sale that supported Marinel-
li's interest. The board, in order to rebut
the presumption, had to offer evidence
warranting a finding that he did not have
the claimed interest in the subject lot (i.e.,
that the purchase and sale was invalid).

Therefore, both the nature of the pre-
sumption in a zoning case and the evi-
dence necessary to rebut same have
been clarified. The presumption of ag-
grievement clearly means that the fact
or facts upon which a plaintiff relies in
support of standing are presumed to be
true. In order to rebut a presumption, a
defendant must do more than challenge
standing with additional evidence. A de-

fendant must be able to “offer evidence
warranting a finding contrary to the pre-
sumed fact.”

It is interesting to note, however, that
the board did not challenge Marinelli’s
ability (or standing) to act as applicant.
The board challenged Marinelli’s stand-
ing to appeal the Board’s decision to the
Land Court.

While Marinelli maintains the outcome
would have been identical in this case, it
is clear that the analysis would have been
significantly different as Marinelli would
not have benefitted from any presump-
tion in connection with a challenge to his
ability to act as applicant.

Marinelli was a plaintiff applicant in this
case. The court’s analysis may be limit-
ed by this fact. However, there appears
to be no reason this analysis regarding
the quantum of evidence necessary to
rebut the presumption of standing would
be different where a plaintiff is an abut-
ter. If so, this unequivocal holding may
make it more difficult to effectively rebut
the presumption of standing in certain
zoning cases.
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Examining tax titles and descriptions: Part I1

Continued from page 9
Mass. 272, 275 (1939).4

In some cases in which the descrip-
tions have been deemed insufficient,
even in the face of the savings language
of G.L.c.60, §37, the underlying basis
was that the description was incomplete
or vague to the degree that the court
could not determine what property was
being described. See, e.g., McHale v.
Treworgy, supra, and City Of Springfield
v. Arcade Malleable Iron Co., 85 Mass.
154 (1934), both discussed below.

In other cases, it was determined that
the tax taking instruments described land
that the person assessed did not own, Hol-
combe v. Hopkins, 314 Mass. 113 (1943),
or for which the taxpayer could not be
properly taxed, Lancy v. Boston, 186
Mass. 128 (1904)(“when an easement [in
this case arailroad easement] in land tak-
en for a public use involves practically the
exclusive possession and control of the
property by the public, and leaves the
original owner [of the underlying fee] with
no right of substantial value, the proper-
ty is exempt from taxation”). 2

More recent case

A more recent case dealt with a situa-
tion in which closer comparison of the
tax title description with the record chain
of title descriptions of the assessed par-
ty’s property revealed that the property
in controversy was not actually includ-
ed in the description used for the taking.
Sheriff’'s Meadow Foundation v. Bay-
Courte Edgartown, Inc., 401 Mass. 267
(1987).6

In McHale, the property involved had
once been a larger lot shown on a record-
ed plan’ as “Lot 18 Unit 4.” But the lot
had been split up and a portion of it had

been conveyed to a relative of the own-
er by a deed with a metes and bounds
description together with a recital that
the property conveyed was a part of Lot
18 Unit 4 shown on the plan.

The description used in the tax title in-
struments was as follows: “George
Wolfe:8 19,340 square feet of land, more
or less, with the buildings thereon being
part of lot numbered 18, Unit 4, on a plan
of land entitled, ‘River Pines’ and record-
ed in said Registry [Middlesex North Dis-
trict], Plan Book 52, Plan 10 [the Smith
plan].” Id., at 383. [Footnote added.]

Notwithstanding the savings language
of G.L.c.60, §37, and the fact that the
portion of the lot that was conveyed was
conveyed by a description that included
a metes and bounds description and a
recital that it was a portion of the larger
original lot, the SJC found the tax title
description to be insufficient, stating, “In
our view this described no land at all and
therefore conveyed no land.” Id., at 385.

Presumabily, the description of what re-
mained could have been determined with
a reasonable degree of certainty by title
examination and calculation. Nonethe-
less, this type of description was insulffi-
cient even for tax title purposes.

Similarly, in City Of Springfield v. Arcade
Malleable Iron Co., supra, the property was
described as a “lot of land containing
about 202,864 square feet with building
thereon situate on the easterly side of Page
Boulevard and adjoining estate now or for-
merly of other land of said Arcade Mal-
leable Iron Company.” Id., at 155.

The trial court found that “[a] proposed
purchaser could not tell, the owner did
not understand, nor, with the examiner’s
report before me, can | ascertain what
the tract of land was that was described

as being situated on the easterly side of
Page Boulevard adjoining estate now or
formerly of other land of the Arcade Mal-
leable Iron Company and containing
about 202,864 square feet.” Id. The SJC
upheld that finding.

Martha’s Vineyard case

Contrast these cases with the case of
Krueger v. Devine, 18 Mass. App. Ct. 397
(1984). In Krueger, the description used
for a 19279 tax taking was “Leona M.
Savage - land at South Beach!0 con-
sisting of a tract of 39 acres.” Id., at 399.
[Footnote added.]

As the Appeals Court stated earlier in
the case, “That the description was not pre-
cise is beyond peradventure; the question
is whether it was so insufficient as to con-
stitute an irregularity which is ‘substantial’
or ‘misleading’ within the meaning of G.L.
c. 60, § 37, as amended by St. 1976, c.
322. See Springfield v. Schaffer, 12 Mass.
App. Ct. 277,279 (1981).” Id., at 398.

Concluding that the description in the
valuation list, in the notice of sale, and in
the tax deed was sufficiently accurate to
withstand attack, the Appeals Court
quoted the findings of the Land Court
judge as follows:

“Edgartown at the brink of the Great
Depression was a town with a popula-
tion small in number and a large unde-
veloped acreage. There was local aware-
ness of the ... ownership by Leona
Savage ... The history of the chain of ti-
tle to land of the South Beach Company
as shown on [a plan received as exhibit
29] and of the description on the valua-
tion list bear a striking resemblance. The
correlation between the area assessed
and the record title impels the conclu-
sion that the thirty-nine acres (with the

dwelling house and barn) represent the
area set off to Gerald J. Savage [Leona’s
husband and a predecessor in the chain
of title] in the partition ... The towns-
people were familiar with the Savage
property and aware of the partition piece.
Mrs. Savage could have been in no doubt
as to what was intended since she pre-
viously had redeemed the property from
a prior taking for the non-payment of tax-
es. This case is unique to its time and lo-
cality and is a product of an era which
has now passed.” Id., at 400.

The Appeals Court discussed other
findings by the Land Court judge that it
found significant in this case:

“The judge also found that drawing a
more precise description would have re-
quired the town to hire a title examiner
and surveyor at a time when the number
of professional people on the island was
limited. Although she thought the de-
scription in the valuation list and notice
‘minimal,” the Land Court judge found
that, in the circumstances, the descrip-
tion was reasonably accurate and fairly
designated the property for those inter-
ested. Connersv. Lowell, 209 Mass. 111,
120 (1911); Franklin v. Metcalfe, 307
Mass. 386, 389 (1940); Lowell v. Boland,
327 Mass. 300, 302 (1951). As to the ca-
pacity of the description in the valuation
list and the notice of taking to inform the
taxpayer of what land was to be sold, the
judge inferred that capacity from Leona
Savage’s redemption of the property
when it had been previously the subject
of a tax taking. There was testimony that
the description, in its shorthand way,
would have described the partition par-
cel to islanders in the 1920’s. Indeed, the
descriptions of three other parcels ad-
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vertised together with the locus as up for
tax sale were equally minimal. /d., at 400-
01. [Footnotes omitted.]

Although affirming the Land Court
judge’s findings and conclusion, the Ap-
peals Court cautioned that, even with this
factual background supplementing the
record, “[a] finding that the rudimentary
description here employed was sufficient
— at least to the degree that its insufficien-
cy was neither substantial nor misleading
—may not have been inevitable, i.e., there
was conflicting evidence.” Id., at 401.

In aid of resolving the conflict, the Ap-
peals Court found that it was appropriate
for the Land Court judge to consider “the
rural and sparsely settled nature of Edgar-
town at the time of the tax title proceed-
ings, and the information imparted to
property owners even by crude descrip-
tions [citation omitted] ... the taxpayer’s
relative sophistication (she and her hus-
band held real estate for investment), the
taxpayer’s previous redemption,... and
the taxpayer’s long acquiescence in the
tax taking.!! Compare Pass v. Seekonk,
4 Mass. App. Ct. 447,451 (1976).” Id.

In addition, without much discussion,
the Appeals Court also upheld the Land
Court judge’s determination that the de-
scription in the tax deed given in 1928 to
a successful bidder at the tax sale (which
described the property as “Land at South
Beach consisting of a tract of 29 acres,”
Id., at 399-400, where the tract was real-
ly 39 acres as described in the assess-
ment and taking instruments) was mere-
ly a scrivener’s error and not fatal.

Distinction with a difference
Thus, like most any other concept in

real estate law, what seems like a sim-
ple concept of what constitutes a suffi-
cient description for purposes of a tax ti-
tle under Title Standards No. 4 and 27 is
not always clear. There is sometimes a
distinction between what is good record
title for purposes of conveyance and
what the courts will determine is a suffi-
cient description for purposes of up-
holding a tax title.

Even in a situation such as discussed
in the Krueger case, you may have a de-
scription adequate for tax title purposes
that is not sufficient for record title pur-
poses. In such instances, as the Sheriff’s
Meadow case points out, it is imperative
to compare the record title description(s)
of the tax title property in the assessed
taxpayer’s chain of title prior to the tax
taking to determine if (1) any discrepan-
cies between the two exist and (2) if those
discrepancies can be resolved on the face
of the instruments themselves or resort
to extrinsic evidence is necessary.

If the descriptions match or are facial-
ly consistent and meet the requirement of
Title Standard 27 (1) (“a description of a
parcel of land must be capable of refer-
ring to only one parcel”), you've likely
complied with Title Standard No. 4 (2),
which, for tax title purposes, requires a
“description... sufficient to convey title.”

On the other hand, a tax title descrip-
tion that appears vague on its face or
varies from the chain of title prior to the
taking and requires extrinsic evidence to
support it may yet prove to be sufficient,
but the resolution of the discrepancy may
require a trip to the courthouse. In that
event, because, as pointed out earlier,
the proponent of the tax title has the bur-
den of proof, be prepared to present as

much factual evidence as possible on the
issue of whether (1) the description used
was sufficient to identify the subject par-
cel and (2) that any facial ambiguity was,
nonetheless, neither substantial nor mis-
leading under the facts and circum-
stances of the particular case.

1 In support of the validity of the use
of areference to a plan located in the city
engineer’s office, the court cited the case
of Larsen v. Dillenschneider, 235 Mass.
56 (1920), which is the case we dis-
cussed in Part | of this article that estab-
lished the validity of the use of an off-
record assessor’s plan as an appropriate
plan reference.

2 Descriptions of three out of four
parcels described by area and located
northerly (2) and southerly (the other 2)
of Jackson St. were sufficient because
“locations of the [three distinct] parcels
in the assessment book were sufficient
to locate them.” Id., at 599. As to the
fourth parcel, however, it was made up
of two parcels previously taxed sepa-
rately and, as such, “the whole tract
could not be sold as a whole for non-
payment of the combined tax upon the
[two] parcels.” Id., at 602.

3 Assessment and taking of land des-
ignated merely as “No. 7-8” sufficient
when combined with very particularized
description of the various buildings sep-
arately assessed and located on the par-
ticular land.

4 The specific descriptions used were
not recited in the case but the court stat-
ed, “The description of the lots, though
meagre (sic), were not insufficient on their

faces. A person visiting the streets and
numbers stated would find there lots con-
taining the square feet stated.” Id., at 275.

5 These two cases would also be sup-
port for Item (1) of Title Standard No. 4
requiring that a proper party be as-
sessed.

6 In this case, while there was some
discussion of the title history dating back
to the early 1800s, the precise tax tak-
ing descriptions and their relationship to
the property owned by the party as-
sessed were not set out in the case but
the SJC noted that the Land Court judge
found, upon the evidence, that the tak-
ings did not encompass locus.

7 Referred to in the case as “the Smith
Plan.”

8 George Wolfe was the owner of the
larger lot and the grantor in the deed con-
veying a portion of it to a relative by the
name of James F. Wolfe.

9 Significant to the Land Court judge
as well as the Appeals Court, was that
there was an earlier tax taking in 1918
for nonpayment of 1916 and 1917 tax-
es which the assessed taxpayer re-
deemed in 1924, three years prior to the
taking at issue in the case.

10 The case involves land in Edgar-
town on Martha’s Vineyard, which also
becomes significant in the analysis.

11 “The taxpayer lived until 1978,...
fifty years had gone by, and a significant
number of conveyances out from the
original tax deed had occurred [with no
action on the part of the taxpayer to re-
deem or challenge].” Id., at 402.

Reconsidering force majeure clauses in
the wake of increased acts of terrorism

Continued from page 7

rental space, and be relieved from further
rent obligations, when its space is ren-
dered “untenantable or unfit for occu-
pancy” for longer than a certain period.

Are standard force majeure
clauses enough?

Most lawyers have reviewed force ma-
jeure clauses with renewed interest since
Sept. 11. And while it has been a frequent
change to add “acts of terror” to the enu-
merated events, it is worthwhile exam-
ining why reliance on the phrase “act of
war” is misplaced in the event of a ter-
rorist attack.

President George Bush generally refers
to the events of Sept. 11 as an “act of
war” and our subsequent actions as part

of a “war on terror.” Despite President
Bush'’s description of the attacks, the
United States was not itself at war at the
time of the attacks.

Additionally, there is significant case
law developed over the past 25 years
(mostly in the insurance law area) indi-
cating courts will narrowly construe the
phrase “act of war” to mean hostilities
between entities with significant attrib-
utes of sovereignty. Indeed, we com-
monly think of war as occurring between
nations, rather than as something pro-
pelled by a group of insurgents.

Courts have also rejected the acts of
guerilla groups as acts of “war” for in-
surance purposes. Acts performed by a
group of terrorists, rather than a sover-
eign entity, is probably not an “act of

war.” This means that the “act of war”
exception to performance of contract ob-
ligations is likely not applicable to acts
of terrorism.

There are also other events enumerat-
ed in force majeure clauses that most
likely will not excuse performance of con-
tract obligations due to terrorist attacks.
Courts examining their meaning in in-
surance cases have in fact not broadly in-
terpreted words such as “insurrection”
and “hostilities,” which seem rather
generic and prone to broad interpretation.
Courts have interpreted the term “hostil-
ities” as narrowly as the term “war.”

And courts have interpreted “insur-
rection” as a violent uprising for the spe-
cific purpose of overthrowing the exist-
ing government. Violence without such

intent, regardless of whether achieve-
ment of the intended purpose was real-
istic or not, will not suffice as an insur-
rection. Again, these standard force
majeure events may not be applicable to
acts of terrorism.

Drafting changes

The simplest, and most often made,
change to standard force majeure provi-
sions is to include “acts of terrorism” as
an enumerated force majeure event. The
phrase “acts of terrorism” may be further
qualified by adding the language “whether
actual or threatened.”

Expanding the definition of terrorism
to include threatened acts of terrorism is
helpful to clients since false alarms are

Continued on page 20
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Reconsidering force majeure clauses in
the wake of increased acts of terrorism

Continued from page 19

nearly as prohibitive to the flow of busi-
ness as the actual attacks. Making the
threat of terrorism a force majeure event
also allows clients to err on the side of
safety (for example, closing shop for a
number of days following a bomb or bi-
ological scare to completely search a
building) rather than risk the lives and
well-being of employees due to the po-
tential threat of lawsuits if a contract is
not completed on time.

The term “terrorism” has become a
household word for U.S. citizens since
Sept. 11, but it is not a word which has
been interpreted and subject to judicial
scrutiny. Without the additional comfort
of judicial interpretation, it may be nec-
essary to broaden force majeure provi-
sions beyond the addition of an “acts of
terrorism” phrase.

Another phrase that has emerged
more frequently in force majeure provi-
sions is “acts of a public enemy.” It may
also be possible to provide clients with
protection by adding the phrase “or oth-
er causes similar to those enumerated”
at the end of the list of force majeure
events. This “catch-all” phrase should
help capture events that are related to
the type of events specified but which
defy exact definition.

A corollary of the terrorist attacks has
been the threat of biological warfare; sto-
ries of the proliferation of anthrax domi-
nated the headlines for weeks after Sept.
11 and the fear of other biological and ra-
dioactive threats loom. We have learned
of businesses being evacuated and mail
and machinery being quarantined while
testing is performed to evaluate the bio-
logical risks to humans. As a result of the
changing face of warfare, the terms “epi-
demics” and “quarantines” may also be
appropriate additions to the list of enu-
merated force majeure events.

Leases and force majeure
and casualty clauses

For landlords and tenants alike one of
the greatest risks might not be a cata-
strophic loss like the World Trade Cen-
ter, but rather a smaller attack that con-
taminates a building thus rendering it
briefly unusable and forever undesirable.

At one extreme, the tenant can bear
all the risk associated with this scenario.
This would be the outcome if the lease
only contained an up-to-date force ma-
jeure provision and no casualty clause
excusing the tenant in the event the
space becomes “unfit.”

At the other extreme, the landlord can
bear significant risks. For example, the

New York/New Jersey Port Authority
risked significant liability after the 1993
World Trade Center attack. Some tenants
sought to invalidate the Port Authority’s
force majeure defense to non-perform-
ance based on an exception to the force
majeure clause for a “party’s negligence,
willful actions or breach of contract.”
The tenants contended — based on a
1986 security report — that the Port Au-
thority was on notice about possible car
and truck bomb risks. Its prior notice of

Other contract changes

Force majeure provisions are not the
only contract provisions that are being
reexamined in light of the increased ter-
rorist threats. Material adverse change
provisions in purchase agreements are
also being revisited.

Material adverse change (MAC) pro-
visions provide an escape hatch for a po-
tential acquirer, allowing it to pull out of
a contemplated transaction if certain ma-
terial adverse changes occur between

Most parties have begun to
rethink their contract provisions,
particularly their force majeure
clauses, in an effort to allocate the
risk of another major terror attack.

such risks opened the Port Authority to a
credible claim of negligence for not taking
better precautions. Although a court did
not ultimately decide the theory advanced
by the tenant in this landlord/tenant dis-
pute, it serves as a reminder that in our
changed world, every landlord is on notice
for a wide range of terrorist activities.

Tenants can protect against such risks
by insisting upon inclusion of a well-
drafted casualty clause. In leases, a ca-
sualty clause allows a tenant to surren-
der possession of its space, and be
relieved of paying further rent, when its
space is rendered unusable.

A casualty clause should cover (a) how
soon after a casualty event the determi-
nation will be made regarding whether
the leased space is unusable, and (b) how
long will be allowed for reconditioning of
the leased space before the tenant may
break the lease. Depending on the type
of business a commercial tenant engages
in, the triggers for a casualty clause may
need to be drafted to address the partic-
ular needs of the tenant.

Tenants who use leased space to pro-
duce products intended for consumption
are a special case. They may benefit
from a casualty clause that permits them
to vacate the lease if conditions affect,
or threaten to affect, the integrity of the
product. Such a clause may be particu-
larly helpful due to the threat of biologi-
cal warfare scares.

the signing of the contract and the clos-
ing of the purchase.

The potential usefulness of MAC claus-
es was highlighted in certain high profile
transactions following the Sept. 11, 2001
terrorists’ attacks. One of those transac-
tions involved USA Networks Inc., which
had agreed in July 2001 to merge with
National Leisure Group, Inc., a cruise and
vacation company.

After the terrorist attacks USA Net-
works sued National Leisure in an at-
tempt to void their proposed merger.
USA Networks claimed that the Sept. 11
terrorist attacks, as well as National
Leisure’s loss of a large client, had trig-
gered the material adverse change
clause contained in their merger agree-
ment. The lawsuit would have provided
the first judicial interpretation of whether
the terrorist attacks are justification for
ending a merger pursuant to a material
adverse change clause.

At the end of October 2001, USA Net-
works agreed to settle the suit. The week
prior to settlement, National Leisure’s
sales rebounded to pre-attack levels and
it was expected that National Leisure
would post a large percentage gain over
its year 2000 sales.

It has been speculated that National
Leisure’s gain in sales may have prompt-
ed USA Networks to settle the dispute,
since a high-profile Delaware case from
earlier in 2001 held that a material ad-

verse change clause is not triggered by
a temporary decline in business.

In its Oct., 10, 2001 edition, the Wall
Street Journal reported that investment
bankers and law firms alike have ex-
panded their material adverse change
clauses to include such events as “acts
of terrorism” and stock exchange clo-
sures within the category of events that
allows a party to walk away from a deal
without liability.

More recent articles from other sources
have reported the continuing trend of
broadening force majeure and MAC pro-
visions. Conversely, some commercial sell-
ers are insisting that these events be ex-
plicitly identified as the types of events that
will not allow a buyer to renege on the deal.

In the arena of real property purchas-
es, prospective purchasers of sensitive
locations may want their material ad-
verse change clause to be expanded to
take into account the discovery or threat-
ened existence of biological contami-
nants within the location to be pur-
chased, or the receipt of terrorist threats
involving such location.

Although it may be difficult to negotiate
the inclusion of such clauses over a sell-
er’s objections, these additions to a stan-
dard MAC clause may protect the prospec-
tive purchaser in the event that terrorist
threats are made, or a biological scare is
suffered, during the time between signing
the purchase agreement and closing.

Again, in light of the recent attacks, buy-
ers and sellers are being forced to recon-
sider their contract language and now re-
gard terrorism as a potential “deal breaker.”

Conclusion

We have the ability to protect our
clients by drafting broader, and, in light
of recent events, more appropriate, force
majeure clauses - clauses that reflect the
new era of warfare. Without such pro-
tection, our clients may be forced to per-
form their contractual obligations when
the business world has been disrupted
by terrorist acts.

If our clients are unable to perform un-
der such circumstances, they could be
faced with a claim for breach of contract
and potential liability for damages. Due
to the unfortunate events of recent years,
we have seen first hand how acts of ter-
rorism can wreak havoc on the com-
mercial world. The occurrence of terror-
ism is unpredictable.

What is predictable is that our clients
may benefit from a terrorism clause in
their force majeure provisions and that
as diligent attorneys we can help provide
our clients with that protection.
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